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0 HIS. ſecond Dialogue 


c of The 
—.— of the e eee authos; 
natives alledged by Lord Mansfield, the 
lord chief Gultice of the. Cad of 
King: 8 Bench, in ſupport of the fol- 


1 doctrine, which he laid down 
4 zn che month of November, 17745 


in delivering the judgement Jof the 


Sourt. — caſe of Campbell and 
Halli to wit, Tae, upon the cungugl 
of any country by the Britiſh arme, and 


5 ceſſton 72 it by its farmer 


„ 10 f 
ain, the ling becornes the fals legi/laver 
of Juch country, and has; 4 right-ita 
male laws * - tif impoſe taxes on, tbe 


as inhabis> 


be Crown: of:i Great-Biti« 


15 


4 


- lating'principally to the governmgnt 


* 8 Ml 
„ -— 
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* * * 
1 
* 
o . 
- 
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Anbabitants of it I bis fingle puny 


or without the conturrence of the þ 
liament ; unleſs the ſaid authority 


have been previouſly limited, or —— | 


ed, by an aft 0 parliament antecedent 
zo ſuch conqueſt and ceſſion.” This is 
the main ſubje& of this dialogue : 


but there are ſome other matters, re- 


of the American colonies, occaſionally 
introduced in it. The more — 
lar contents of it e be —_— 
as follows. | 
The 11 firſt pages 


down by Lord Mansfield in deliv: 

the aforeſaid judgement df the! 

of. King's 4 8 
The 72th and 1 gth pages 


Wee 


a ſtate of the: three grounds, or rea- 
d by Lord Mansfield in 
5 ſaid doctrine; to wit, 
551 The king's * to make war 


and | 


fan) nidde 
ſappor 


N as Tas re. 


ges are ack up ia | 
Rating the two different: opinions 5 
Which lawyers have entertained 0 
this ſubject, and the doctrine laid 


- 
— 
* 


r r RN X «Sa << 


r Ds. AAS $4 _ ZW _ _ 
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pPREFPACE ip 


aud peace; adly, The practice which 
hay taken place With reſpect to coun· 
tries conquered by the Crown of 
England; and zdly, The opinions of 
judges and other Were of eminenet 

* the ſubhect. 
2 135 t4, Is, r6, 17, 18, 100 
20, are employed in eramining the 
firſt of the ſaid three reaſons, which 
is ſtated” in Lord Manefield's own 
words in page 15. 
Page vr, K. —40, are employes 
in ſhewing the importance of this 
queſtion” to all the ſubjects of the 
Crown of Greut- Britain, and the miſ- 
chievous conſequences to the Hberty 
ef Great-Britain itſelf that might fol- 
low from Lord Mansfield's doctrine. 
Pages #1, 42, 43, and 44, contain 
an argument that has been uſed by 
fone private nt mil in Tuppott of 
Lord Mansfleld's opinion. This ar- 
gument is anſwered, and the ſußjett 
further examined upon the footing of 
feaſon and the general principles of 


law, 


. * 


"ll P NE FA Gn 
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are ſtated. And they are examined 


3 — 


-law; in the followin gi pages down to 
page 63; which — that Hoſt 
Ne of the diſcuſſion of. this, queſtion; 

In page 64 Lord ManoGeld' s decond 
4 id of argument: from hiſtorical 
precedents of countries conquered. by 
the Grown,of Grcat-Britain, is taken | 
into conſideration. 7010719 16 08 

In pages 65 ad 66, Lord Man- 
geld s aflertions/ concerning}dreland 


in the following. pages don i to 
P E. Anat. wt wort [it 

Page 75, $6994] coatain: ſomp | 
remarks concerning the) legiſlative 

authority: over the inhabitants af the 
illand of, Grenada in the-Weſt-Indlics, 
grounded on the Stat. 6, Geo::b cont 
cerning Ireland, and on the & GIII. 
e — ſupremę ative 
che parliament. of Great: 
the Briciſh domiinions 


| iy, erica, (with: was a declaratory 
| ute. en N actictt g 195 nut 


1⁰ „oli i en J bas 5 In 
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monarchy. | 


PREFACE ir 


In pages 79 and 80 Lord Mansfield's 
—— concerning Wales are ſtated. 
And they are examined in the follow- 
ing pages down to page 150; which 
contain ſome curious particulars con- 

cerning the antient ſtate of Wales be- 
fore its final reduction by king Edw. I. 


in the year 1284, 3 by the 
teſtimony of the venerable: hiſtorian, 


Matthew Paris, and other reſpeckable | 
authorities. 

In page 151 the other places men- 
tioned by Lord Mansfield as inſtances 


of the exerciſe of the king's ſole legiſ- 85 
lative power over conquered countries, 


are taken into conſideration; which 
are, Berwick upon Tweed, the town 
of Calais in France, the dutehy of 


Guienne, or Gaſcony, in the ſame 


kingdom, the province of New-York 
in North-America, and the town of 
Gibraltar and ifland of Minorca, which 


were — a part of the ein 
b 21 page 


j\ 
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Page 152 contains Lord Mangfield's 
words concerning the town of Berwick 
upon Tweed; which were very few. 
It alſo contains remarks upon them, 
which are continued in pages 153, 
154. | | . N 
Page 155 contains Lord Mansfield's 
words concerning the dutchy of Gui- 
enhe, or Gaſcony, and the town of 
Calais. And pages 1 56, &c,--—16 
- contain an examination of them. 
In page 164 the political fituation 
of the province of New-York is taken 
into conſideration. Lord Mansfield's 
aſſertions concerning. it are cited in 
pages 166, 167. In pages 168, &c.--- . 
173, an account is given of the man- 
ner in which that province was claimed. 
and conquered by king Charles the ad, 
taken from Mr. Smith's hiſtory of it 
by which it appears that the fai 
province was not conſidered by king 
Charles the ad as a c ed country, 
but as a planted country, namely, as a 


part 


PREFACE. Sw 
t of the more antient En gliſh co+ 
on, or plantation, of New- _Eiiglard, 
yy 173 an inquiry is begun 
comening the wg na authority 
claimed by the Crown ovet colonies 
platited by Engliſhmeti 5 and it is et- 
finued in the following pages dow! t6 
page 200. It contains (attivhgſt othet 
that are curious and intereſting 
uch perſons as are deſitous of 
knowing the political ſtate and hiſtory 
of the Arnweitah colonies;] an account 
of the government of the provinee of 
New-York from the conqueſt of it itt 
1664 to the year 1691, taken from 
Mr. Smith's Hiſtory aforeſaid. This 
account is contained in pages 186, 187, 
| &e,—-196; 

In 200 an inference is drawn 
from the declatatory ſtatute of 6 
Geo: III. 1766, to that the king 
alone does not now claim to be the 
ſole legiſlatot of any of the American 
dominions of the Crown. And in 
* 200 and 20 a like inference is 

b 2 drawn 


\\ 
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drawn from the late act for the 
government of the province of _ 
beck. 

In pages 201 and 202, an obj "W 
is made to the laſt inference : 10 
objection is grounded on the king's 
proclamation of October, 1763, which 
is underſtood by ſome perſons to have 
contained an immediate reſignation, on 
the part of the Crown, of its legiſlative 
authority over the four new govern- 
ments of Quebeck, Eaſt- Florida, Weſt- 
Florida, and Grenada, which were 
erected by it. This objection is exa- 
mined in the following pages down to 
page 215. 

In page 216 another objection is 
made to the ſame inference from the 
late Quebeck-at. This. objection is 
grounded on the condu of ho Crown 
with reſpect to the province of Que- 
beck from the roth of Auguſt, 1764, 
when the civil government of the ſaid 

rovince was eſtabliſhed by the pub- 

lication of General — $ * 
on 


ww” — 4 as CO —_— _— %%F 


in the commiſſions of governours under 


PREFACE mit 


fion of civil governour, to the 
1774s in which the late 3 
as paſſed. And it is examined and 


„Ar. in the — pages, q 


to page 224. 
Pages 224,&c.---240, contain Dig 


-remiarks on the nature of inſtructions 


to governours of provinces under the 
king's ſignet and ſign - manual, and on 
the difference between. ſuch inſtruc- 
tions and the commiſſions of govern» 
ours under the great ſeal, and on a 


remarkable clauſe in thoſe commiſſons, 


which contains a reference to the in- 
ſtructions, and ſeems intended to adopt 
them, (as it were,) into the commil- 
ſions, or give them an equal degree of 
authority with the commiſſions them 
ſelves, without reciting them in the 
ſaid commiſſions. 

Pages 241, &c,----268, contain a 
conjecture concerning the reaſons that 
may have been the occaſion .of the 
inſertion of the faid clauſe of reference 


the 


a 


xiv PREFACE. 


the great ſeal; with ſome remarks on 
the proceedings of. ſecretaries of ſtate 
in England, and on the d 


to exert extraordi not 
agreeable to the 1 pn the 
land, under pretences of publick dan» 
ger or neceſſity. 


on the ordinances 
governour and council 


Quebeck-aR, 


In page 277 the main argument 
concerning the king's legiſlative autho- 
uered countries is reſumed, 


_ rity over wy 

And in pages 278, 279, Manſ- 
field's words the exerciſe 
of the faid authority in Gibraltar and 


the iſland of Minorca are recited. 


In pages 279, 280, Lord Manzfield's 
aſſertions concerning Gibraltar are exa- 
mined: and the ſame thing is done in 


anger of per- 
mitting the ſervants of the Crown ever 


gel. 269, 18 contain Ty" 


ji of 1 T5 


2873 283, &. - 288, with re- 


to his affertions concerning Mi- 
norca. 


a | * 
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norea, And herewith ends the ex- 
mination of Lord Manefield's ſecond 
head of argument in ſupport of the 
king's ſole legiſlative authority ovet 


conquered countries, which is derived 
from hiſtorical precedents, or exam» 


les. h 
F The —_— rt of Lord Manſ- 
field's ſpeech in delivering the ' judge- 


ment'of the Court of King's Bench in 
the caſe of Campbell and Hall, is re- 
cited in 289, &c.---29g; in 
which is comnind Rai . head of 

ment in ſupport of the faid legi- 
flative authority of the crown, „ch 
is grounded an the opinion of judges 
and other lawyers of learning and emi - 
nence, and particularly on the opinion, 
of the judges in -Calvin's caſe in the 
reign of king James the 1ſt and on 
that of Sir Philip Yorke (who was af- 
terwards Lord Chancellor and Earl of 
Hardwicke,) and Sir Clement Wearg 
in the year 1722 concerning the ind 


of Jamaica, when they wete .in the 


offices 


the opinion of the judges in Calvin $ 


from their 


W 
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offices of attorney and ſollicitor ne- 
ral to king George the 1ſt, 0 


Page 296, &c.-- 300 contain remarks 
on thoſe two authorities, ſhewing that 


caſe, inſtead of favouring the doctrine 
advanced by Lord Mansfield, was 


really contrary to it; and chat the 


opinion of Sir Philip Vorke and Sir 
Clement Wearg, (which is acknow- 
ledged to have been agreeable to Lord 
Mansfield's doctrine,) was, according 
to Lord Mansfield's account of it, a 
very haſty opinion, upon which thoſe 
learned lawyers appear to have beſtow - 
ed very little attention, and that it 
muſt alſo be conſidered as having but 
a {mall degree of authority in deciding 
a matter of this importance in favour of 
the Crown, .on account of the byaſs 
which, thoſe gentlemen muſt be f 
poſed to have had upon their minds 
in favour of that ſide of the queſtion, 


attorney and ſollicitor general. 5 
n 


poſſeſſion of the offices of 
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aforeſaid caſe of Calvin. 


PREFACE, xvii 


In page zoo the authority of Cal- 
vin's caſe is further conſidered; and 
in the following pages 30 t, &c.--323, 
a very full account is given of that 


famous caſe, with a copious extract 


from it: which is followed by ſome 
remarks upon the ſaid caſe in pages 


323, &c.—-328. 


Pages 3 28 and 329 contain a con- 


jecture concerning the cauſe of Lord 


Mansfield's citing the opinion of the 
judges in Calvin's caſe as an opinion 
in ſupport of his doctrine of the king's 
ſole legiſlative authority over conquer- 
ed countries, though in truth it makes 
againſt the ſaid doꝗrine. 
Pages 330, &c. 342 contain an 
hiſtorical account of the diſputes in 


the beginning of king James the 1ſt's 


reign concerning the right of the Po 
nati, (or perſons born in Scotland after 
the acceſſion. of king James to the 


crown of England,) to the privileges 
of natural-born ſubjects of the crown. 
of England; which gave riſe to the 


c Pages 


4 


i 
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Pages 343, &c.---347, contain an 
inquiry how far the aforeſaid opinion 
of Lord Mansfield concerning the 
power of the Crown over conquered 
countries, delivered in the ſaid judge- 
ment in the caſe of Campbell and Hall, 
ought to be conſidered as the opinion 
of "the other judges of the Court or 
King's Bench. 

Place 347, &c. ---366 contain 4 
recapitulation of the principal con- 
cluſions eſtabliſhed in the regoing 
pages in oppoſition to Lord Manf- 
field's argument in ſupport of the fole 
legiſlative power of the Crown over 
conquered countries. 
Pages 367, &c.---370 contain re- 
marks on Lord Mansfield's peremptory 
manner of aſſerting the lolk legit legiſlative 
authority of the Crown over conquered | 
countries. | 

Pages 370, 371 contain a remark on 
Lord Mansfield's firſt aſſertzon on this 
ſubject, viz. © That the *r | 
77 b over a congief has never been 
denied in Weſtminſter Hall.” 

2 ES Pages 


PREFACE. _” 


Pages 372 arid 373 contain a re- 
mark on his ſecond aſſertion, . That 


the king's legiſlative right over @ conqueſt 
was never queſtioned in parliament.” 
Pages 373, &c.----379, contain 
ſome remarks on his third aſſertion, 
«© That no book, no ſaying of a judge, 

no opinion of any counſel, publick or pri- 
vate, has been cited on the other ſide; 
together with an extract from a learned 
modern treatiſe.on the Law of Nations 
written by an eminent author, of the 
name of Vattel, which is directly con- 
trary to Lord Mansfield's doctrine of 
the king's being the ſole legiſlator of 
conquered countries, and which was 
cited in one of the arguments of the 
faid caſe of Campbell and Hall before 
Lord Mansfield, by the late ingenious 


Mr. Allen, one of the counſel of the 
plaintiff. Campbell. 


Pages 379, &c. 385, contain dif- 

accounts of an opinion given 
by that learned and upright lawyer, 
Sir William Jones, while he was at- 


C 2 tor ney. 
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torney general to king Charles the 2d, 
and probably about the year 1697, 
againſt the ſole legiſlative authority 
of the Crown 'over the American 
plantations. 
Pages 385 and 386 contain an ac- 
count of an opinion of Mr. Lechmere; 
in the year 1717, while he was at- 
torney- general to king George the iſt, 
that is nearly to the ſame effect with 
that of Sir William Jones. It is alſo 
remarked in page 386 that theſe two 
opinions of Sir William Jones and 
Mr. Lechmere may fairly be ſet in 
oppoſition to the opinion of Sir Phi- 
lip Vorke and Sir Clement —_ in 
the year 1722. | 
In page 387 an inquiry is 0 
concerning the effect of Lord Manſ- 
field's declaratiom of his opinion, in 
favour of the ſole legiſlative authority 
of the Crown over conquered coun- 
tries, in the judgement he delivered 
in the ſaid caſe of Campbell and Hall; 
that is, whether, or no, the ſaid de- 


claration 


—— 
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claration of his opinion is a deciſive 
eſtabliſhment of that doctrine, though 
it ſhould before have been held to be 
doubtful or erroneous. This inquiry is 
proſecuted in the following pages 388, 
389, &c. to page 399: and in. the 
courſe of it the determinations of 


courts of juſtice are divided into four 
different claſſes, that have different 


degrees of weight and authority be- 


longing to them; and it is -ſhewn 
that this deciſion of the Court of 
King's Bench in favour of the king” s 
ſole legiſlative authority over. con- 
quered countries, (even if we ſuppoſe 
that the other judges of that court 
concurred with Lord Mansfield in 
making it,) is only a deciſion of the 
fourth, or loweſt, claſs. 

The few remaining pages of the 
Dialogue contain a remark on the 
expediency of ſettling the law on 
this ſubje& by act of parliament, in 
a manner contrary to * Manſ- 
field's doctrine. 


This 


\ 
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This is as particular an account 
of the contents of this Second Dia- 
| as ſeems. to be given 
of them in a Preface, in order to 
apprize the reader beforchand of the 
nature of the entertainment that is 
ſet before him. They are drawn out 
more fully and diſtinctly in the ab- 
ſtracts of them which I have cauſed 
tobe printed in a ſmaller letter in the 
margin of the book, and which, I 
hope, the reader will find to be very 
convenient to him in referring to par- 
ticular parts of the eee after he | 
has read it, | 


— 
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THE 


Canadian Freeholder. 


DIALOGUE II. 


FRENCHMAN. 
" HAVE waited with' impatience for this 
ſecond meeting, in which you have 
promiſed to inform me of the doctrine of 


the law of England concerning the extent 
of the prerogative of the crown of Great- 


Of the legiſ- 
ative power 
of the Crown 
with reſpect 
to conquered 
countries. 


Britain with reſpect to conquered countries. 


I hope you are now at leiſure to perform 


your promiſe, and let me know what I. 


ought to think upon this important ſubject: 
Pay as I am myſelf become a ſubje& of 


Vor. II. = 3 his 


Uncertainty 


of the law 


upon this 


ſubject. 


The 


it. - 


inion . 
. of * 


lawyers upon 


[ 2 1 80 
his Majeſty in conſequence of the conqueſt 
of Canada in the late war, it is natural for 
me to defire to know the whole of the re- 
lation in which I ſtood to. him after the 
ceſſion of the country to the Crown by 
the late peace, and before the publication 


of the royal proclamation of October 1763, 


which made us partakers of the Engliſh 


laws and conſtitution, but which, to our 
great misfortune; has been reſcinded by 
the late Quebeck-aQt, 


ENGLISHMAN. 


I 3 my promiſe, and am ready 
to uſe my beſt endeavours to perform it. 
But I much fear they will not be ſucceſsful. 
Indeed they hardly can be fo in the degree 
you wiſh for, ſo as to enable you to form 
a clear and poſitive opinion upon this queſ- 
tion on the one fide ar the other : becauſe 
the Engliſh lawyers themſelves are divided 
in their opinions upon it. For there are 
ſome lawyers who think that the king has 
no more. power over conquered countries, 
that have been finally ceded to the crown 
of Great-Britain by their former ſovereigns, 

than 
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1 

chan over countries that have been planted 
by colonies of Engliſhmen with the per- 
miſſion and encouragement of the Crown, 
or than over Great-Britain itſelf; that is, 
that he has the whole of the executive 
power over them, but only a part of the 
legiſlative. He may therefore, according to 
this opinion, appoint the governours, and 
judges, and ſheriffs, and juſtices of the peace, 
and other officers of juſtice, in ſuch con- 
quered countries; and may receive, and diſ- 
poſe of, all the publick revenues already 
legally ſubſiſting in them, and appoint the 
neceſſary officers for that purpoſe; and may 
raiſe, and arm, and command, the militia 
of ſuch countries, in caſe they ſhould be 
either invaded by foreign enemies or diſturbed 
by domeſtick inſurrections: but he cannot 
make laws for them, or impoſe new taxes 
on them, by his ſingle authority ; but only 
in conjunction with the two houſes · of the 
Britiſh parliament, or with an aſſembly of 
repreſentatives choſen by the inhabitants of 
thoſe countries themſelves reſpectively. This 
is the opinion of one ſet of lawyers in Eng- 
land. But there are other lawyers of great 

B 2 eminence, 
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The opinion 
of another 

ſet of lawyers 
upon it, who 
aſcribe more 
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eminence, who aſcribe to the crown a greater 
degree of legiſlative power over conquered 
and ceded countries than over Great-Britain, 
or the provinces planted by Engliſh colonies, 
But yet, if I underſtand them right, they do 


not allow the king a compleat and entire 


legiſlative authority over ſuch countries, but 
acknowledge his power to be limited by 
ſuch previous acts of parliament, made be- 
fore ſuch conquered countries were ac- 
quired, as were expreſsly declared to com- 
prehend them when they ſhould be acquired; 
to all which acts either himſelf or his pre- 
deceſſors muſt have given their royal aſſent. 
Of this kind is the ſtatute of the firſt year of 
queen Elizabeth, for aboliſhing the autho- 
rity of the-pope, and all other foreign juriſe 
diction, in ſpiritual matters in England and 
the other dominions of the Crown, which 
enacts, that no foreign prince, perſon, 
* prelate, ſtate, or potentate, ſpiritual or 
* temporal, ſhall at any time after the laſt 
te day of the then ſeſſion of parliament, uſe, 


e enjoy, or exerciſe, any manner of power, 


e juriſdiction, ſuperiority, authority, pre- 
* eminence, or privilege, ſpiritual. or eccleſi- 
« aſtical, 


[8 3] 
« aftical, within this realm, or within any 
« other your Majeſty's domwinions and countries, 
« that now be, or bereafter ſhall bez but 
«* from thenceforth the ſame ſhall be clearly 
e aboliſhed out of this realm and al other 
« your Majeſty” s dominions for ever.” And 
of this kind is the ſtatute of the fifteenth 
year of the reign of king Charles II, chapter 
7, intitled, An af for the encouragement 
« of trade *in the ſeventh ſection of which 
it is enacted, ** that, aſter the 25th day of 
% March, 1664, no commodity of the 
« growth or manufacture of Europe ſhall 
e be imported into any land, iſland, plant- 
« ation, colony, territory, or place, to his 
% Majeſty belonging, or which ſball bereafter 
« belong unto, or be in the paſſeſiam of, bis 
% Majeſty, bis beirs and ſucceſſors, in Aſia, 
« Africa, or America, (Tangier only ex- 
* cepted) but what ſhall be laden. and 
„ ſhipped in England, Wales, or the town 


of Berwick upon Tweed, and in Engliſh- 


built ſhipping.” And of this kind alſo 
is the ſtatute of the 7th and 8th years of 
the reign of king William and queen Mary, 
chap. 22, intitled, An act for preventing 

_* frauds, 


161 
* frauds, and regulating abuſes, in the Plant- 
' ation Trade,” by which it is enacted, 
© That, after the 2th day of March in 
« the year 1698, no goods or merchandizes 
« whatſoever ſhall be imported into, or ex- 
* ported out of, any colony, or plantation, 
* to his Majeſty in Aſia, Africa, or Ame- 
« rica, belonging, or in his poſſeſſion, or 


« which may hereafter belong unto, or be in 


« the polen of, bis Majefly, his heirs, or 
« ſucceſſors, in any ſhip or bottom but what 


« is or ſhall be of the built of England, or 


* of the built of Ireland, or of the built of 
* the ſaid colonies or plantations.” Theſe 
acts of parliament, and others of the like 
kind, or which expreſsly relate to the fu- 
ture, as well as preſent, dominions of the 
Crown, are conſidered by theſe latter lawyers 
as reſtraints upon the legiſlative authority of 
the Crown over conquered and ceded coun- 


tries ; inſomuch that they hold that the king 


cannot, by his ſingle authority, either repeal 
theſe acts with reſpect to ſuch countries, or 
make any other laws for ſuch countries that 
ſhall be inconſiſtent with them. But this 
| they declare to be the only limitation of the 
By: king's 
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king's original legillative authority over ſuch 
countries immediately after the conqueſt and 
ceſſion of them, and affirm that in all other 
matters, not ſettled by, ſuch previous acts 
of parliament, he may, after the conqueſt 
and ceſſion of any country, make and un- 
make laws for it by his own ſingle authority, 
in whatever manner he ſhall think fit, as 
ſreely as he may make and unmake laws 
for the kingdom, or iſland, of Great-Britain 
in conjunction with both houſes of parlia- 
ment. This they conſider as the original 
legiſlative authority belonging to the Crown 
over a conquered and ceded country in con- 
ſequence. of the conqueſt and ceſſion of it. 
But they allow that the king may aſter- 
wards, by his own act under the great ſeal 
of Great-Britain, diveſt himſelf and his ſuc- 
ceſſors of this high legiſlative authority, and 
grant to the people of the conquered and 
ceded country the privilege of being bound 
by no laws but ſuch as ſhall be made for 
them either by the king and parliament of 
Great-Britain, or by the king, or his repre- 
ſentative the governour of ſuch ceded coun- 
try, in conjunction with the repreſentatives 
45g | of 


The latter 
opinion has 
been adopted 
by Ld.Mans- 
field and the 
other judges 
of the court 
of King's- 
Bench in 
England. 
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of its inhabitants. And, hen this privitege has 


once been ſo granted by theCrown to the inha- 
bitants.of fuch a ceded country, theſe lawyers 
hold thatit can never. be reſumed except by act 
of parliament. The opinion of theſe latter 
lawyers ſeems belt intitled to be conſidered as 
the law upon this ſubject, becauſe it has been 
ſolemnly adopted and declared by lord Mans- 
field, the: chief juſtice of the King's-Bench 
in England, and the other judges of that 
great court, in their judgement on the eaſe 
above - mentioned of Campbell againſt Hall. 
For they then declared that the faid-four and 
a half per cent. duty impoſed on the inhabi- 
tants of Grenada by the king's letters patent 
of July, 1764, and which the plaintiff 


Campbell had been compelled to pay to 


the defendant Hall, (who was the collector 


of the cuſtoms in that iſland) on certain 


fupars of the growth of that iſland which 
he, the ſaid Campbell, had exported: from 


thenc, was illegallyimpoſedy and ought not 


to have been collected merely bocauſo the 
king had, by his proclamation above- men- 
tioned, of October, 1 763 (Which was ante 


cedent to the ſald letters patent of July; 


5 1764. 
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veſted him ſelf of the power he: had before 


ceſſion of the ſuid iſland, of making 
and impoſing taxes-or the inhabitants of it 


at his pleaurs ;/\and thi, if the ſaid duzy of | 


bad been impoſed-by his Majeſty before the 
ſaid proclamation of October, 1763, {which 
communicated to the inhabitants of Grenada 
the free oonſtitution of the other. royal po- 
vernments in America) had been puhliſhied, 
it would have been legally impoſed und the 


plaintiff Campbell would * e 


a 


ee 
King's-Bench in that celebrated cauſe, which 
was argued. three different times before them 
by ſome of the ableſt lawyers at the Englim 
bar. And therefore I think it may be ſaid 
to be nom the law of England upon this 
ſubject, there being (as I am told) no other 
deciſien upon this point, either one way of 
the other; in all the volumes of the Engliſh | 
laws... Vet, if it were not ſor this great 


Von. II. C +- authority, 


poſſeſed! by virtue of the conqueſt and. 
laws 


— 
— = 


— 
_ 4 


[ w 1] 
Yet the for- authority, I-ſhould, from: the: mere reaſon 
dene mol of the things have been inclined to the opi- 
agreeable nion of the other lawyers who hold that the 
King, Lords, and Commons conjointly, who 
are the legiſlature of Great-Britain. itſelf, muſt 
neceſſarily become the legiſlature of every 
country which, by conqueſt or ceſſion, be- 
comes dependant on Great-Britain; and, in 
| „that that man, or body of men, 
which poſſeſſes the right of making laws for 
any conquering country, muſt of oourſe be- 
come poſſeſſed of the ſame right with reſpect 
to every country which is Nee by, 
and ceded to, it. 
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FRENCHMAN. - 

That ſeems to be a much more rational 
opinion than the other, which, you ſay, has 
been adopted by the judges of the'court of 
King's-Bench in England, ſuppoſing the point 
to be quite new and open to arguments de- 
duced from reaſon only and the general 
principles of government and the law of 
nations. I therefore imagine there muſt have 
been ſome poſitive law, or ſome decifion of 
a court of juſtice, "that either eſtabliſhed, or 


E 

ſeemed to acknowledge, the other opinion; 
or that the practice with reſpect to countries 
conquered by the crown. of Great- Britain 
has been favourable to it. For without ſome 


ſuch powerful argument from authority it is 
hardly to be conceived that thoſe learned 
and able judges would have determined, 
that the king of Great-Britain, who, in his 
ſingle capacity, is only the firſt magiſtrate of 
that kingdom, and intruſted with the exe- 
cutive power of the ſtate, but not with that 
of making or repealing laws for it, except 
with the concurrence of the parliament, 
ſhould, upon conquering another country 
with the arms and treaſure of Great-Britain, 
become inſtantly poſſeſſed of an abſolute 
power of making what laws he pleaſed for 
that country without any concurrence of the 
parliament of the nation by whoſe arms and 
for whoſe ſake the conqueſt was made, I 
therefore deſire you would inform me upon 
| What grounds the judges of the court of 
 King's-Bench in England founded that opi- 
1 the king's being the abſolute legiſla- 
of all countries that are conquered by 
1 Britiſh arms except in thoſe points in 
8 which 


s ASS Fr 


C7 
which his legiſlative power is reſtrained either 


liament, or royal proclamations or | charters, 


e den, 


ENGLISHMAN, 


The reaſons The reaſons aſſigned by the lord Mane- 
102 Mans field, the chief juſtice of the court of King's- 
field in ſup Bench, in delivering the Judgement of the 
= opini- ſald court in the aforeſaid caſe of Campbell 
and Hall, in ſupport of this opinion of the 

legiſlative power of the Crown over con- 

' quered countries, ſeem to be reducible to 

| Pe, 2 theſe three; to wilt, Firſt, the king's acknow- 
of p Baking ledged right of making peace and war, which 
* he ſuppoſed to include in it the power of 
making laws and impoſing taxes on the 

NY conquered people: Secondly, the prattice 
3 = which has taken place with reſpe& to the 
win reg countries which have, from time to time, 
> been conquered by the crown of England, 
or Great-Britain,, ſuch as Ireland, Wales, 
Berwick upon Tweed, and Calais, and more 
eſpecially the little territories of Gibraltar 


by acts of parliament made before the con 
queſt of ſuch countries, or by acte of par- 


rh num ey rant 
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conquered. from. the crown of Spain, and 
ceded to, and enjoyed by, the crown of 
Great-Britain euer ſince the peace of Utrecht? 
and, Thirdly, the opinions of former judges 


and eminent lawyers upon this ſubject, teſti» 


and the iſland of Minorca, which have been 


fied by occaſional and collateral declarations * _ 


of the judges concerning it, or by the an- 
ſwers given by lawyers out of court to queſ- 
tions of law upon which they were con- 


ſultod, there having been no expreſs deciſion 


upon the point before that in the ſaid caſe 


caſey concer» 
ning which 
they were 


of Campbell and Hall. But none of theſe conſulted 


reaſons appear to me to be very ſatiafaRtory, 


FRENCHMAN. 
The firſt reaſon, which is derived from 


the king's tight of making peace and war, daten 
I think T can perceive the weakneſs of. 


For why ſhould the right of making peace 
and retaining. a conquered country by the 
ceſſion of its former ſovereign upon certain 


conditions agreed upon with the ſaid ſove- 
_ reign, intitle the new king to govern the 


inhabitants of ſuch conquered country for 


ever after according to his ſingle will and 


pleaſure ? 


ſe f is more 
* to 
poſe that 
5 — 
abſolute 
power over 
a conquered 
country, be- 
' fou 


on neceſſity, 
Hould ceaſe 
at the inflant 
of the ceſſion 
ofthecountry 


by & peace. 


f 14 } 
pleaſure? I, can ſee no ground for ſuch a 
concluſion ; but ſhould rather think that the 
king's abſolute power over ſuch a country 
(which power I will ſuppoſe to have conti- 
nued during the war, from the neceſſity of 
the caſe ;) muſt ceaſe at the very inſtant of 
the ceſſion of it by a peace, when things re- 
turn from their unnatural and violent ſtate 
into a ſtate of tranquillity and civil govern- 
ment. And from that moment I ſhould 
imagine that the conquered inhabitants, who 
had been permitted, and had choſen, to re- 
main in the ceded country and take the oath 
of allegiance to the new ſovereign, would 
become one people with the conquering na- 
tion, and intitled to partake of the ſame 
government with them, ſo as to be governed 
by the king, lords and commons conjointly, 
when that is the legiſlature of the conquering 
country, (as is the caſe in England,) and to 
become ſubjeRt to the king alone in ſuch 
countries only as are er by abſolute 
mah 
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_.. ENGLISHMAN, . 


I intirely agree with you in your opinion 
of the inſufficiency of this firſt reaſon of the 
ſuppoſed abſolute power of the Crown over 
conquered countries. But that you may be 
the better able to judge of it, I will repeat 
to you, as nearly as I can recolle&'them, 
the words in which it was Expreſſed by lord 


Mansfield in delivering that famous judge- 


ment. It was neatly in theſe words. The 
„ king has a power to grant or refuſe a ca- 
« pitulation to the conquered enemy, If 


Lord Mans- 


field's 


ner of ſatin 
the aforeſa 
firſt reaſon, 


« he refuſes it, and puts the inhabitants of 


the conquered country to the ſword, or 
i extirpates them; as he obtains the country 
« by conqueſt, the lands of it are his, and 
% he may grant them to whom he pleaſes; 
* and, if he plants a colony upon them, 
« the new ſettlers will hold the ſhares of 
* the ſaid lands which ſhall have been allotted 
* them, ſubje& to the prerogative. of the 
* conqueror. If, on the other hand, he 
« does not 
* the old 8 but receives them into 


2 & his obedience, and grant them a conti- 


put to the ſword, or extirpate, 


(61. 
nuance of their, property in thelr own 
er 


« agree to. This is not « matter of diſputed 
2 It has hitherto been uncontro- 

„ verted that, the king may change « part, 
«ol of th pl frm of rm 


Py FRENCHMAN... _ 


ty "Theſe words ſeem to be very obiirl. 
go- They jumble together in 1 ſtrange manner 
three things that are in their nature perfectly 
diſtin ; namely, in the firſt” place, che 
power of the conquering king, at the mo- 
ment of the conqueſt, to gtant or refuſe a 
capitulation, and to put the inhabitamte to 
the word, or baniſh them from the country, 
a and take poſſoſſion of theit lands, or to gvarit 

; them their lives and the contiouance of tiie 
poſſoſſion of their lands and other property; 
ot to grant them their lives only and deprive 
| them of e "property; of, in hort, t 
impoſe 


it id kim by its former ſoverelgn, (us) was 
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„Kinn 


lapoch loch terms upon them as: be (hall 
think proper ound, ſevondly, the power of 


either- relinquiſhing the conquered! country 
at the end of the war by:a'ceflion' of it to 
its former \ſoverdigh, or retalning it a6 u per» 
manent part ef the conquering king's dotnl» tres 
nions / in ebnſequbnes of à ceflion made of 


the caſe 'with;reſpe@ to Canada und Orenada 
in the late-war )) and rb upon ſuch terms 
of favour and indulgence to the inhabitants 
of ſuch pang. wat as ſhall bs agreed on 
between the old and 
new ws 11 Fu * ſt is Feded to 
the, uM e, Ly dy laſtly, 
the pope 0 making _ or the inha a 
of ſuch e and ceded country, 255 
of i 1017 5 71 upon | them,” after the "laid 


nay ceffi 9 55 it to 12 5 ſovereign 57 


tres which the | war is 
e 4 
55 diſtinct. from each PE 'y and, it is 


-< powers, are 10 


eee e 
5 | bs polleſſed 75 two forme: 
owers by the "conſtitution of the Briti 

I underſtand, "has 
D veſted 


E of 
wer © 


conq » A 
country to its 


former _ 
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— 4 or of 
retaining the 
peaceable and 
permanent 
ſſoſſlon of It 
y means of u 
ceſſion of it by 
the former ſo · 
vereign, 


Thirdly, the 
permanent 

power of mak» 
inglaws forits 
inhabitants, 

and impoſing 
taxes on them, 
after the final 
ce ſſion of it by 
* | 


Peace. 


2 
— - * oO — 4 


( 38 ] 
veſted in the king alone the right of making 
peace und war,) and yet not have & right 
” tothe laſt power, Which can be. exerted 
".:.. only when bath the war and peace are com- 
pleatly. terminated. And yet all the. three 
powers ſeem, in thoſe words you haya men- 
4 _ tioned of lord Mansfield, to be mingled 
ſttcgether and conſidered in {be lum as if 
they were one and the fame poor, or ne- 
ceflarily, connected with, * as 400 


bo s ccc Jul; o 529% Hag % 18 
15 0 5 7 ENGLISHMAN,, i 65 1 8 
„. 115 ad ; \ 120 [ 

18 . „ Un 
J 5 41h 6 31 
is.in W Lord Mansfield the 


fügen , you have de a” which" 3 
014124» Indeed furprizing in, a perſon of fuch emi- 
netit abilities, and 1 much celebrated for 
his powers of reaſoning, The three' powers rs 

„ es wen a. ooh inly -diſtin&t 
--” from each other'; and the Folio of the 
firſt of them, or even WATTS 
cond of them, bs: means! Jy right 
© he pi ht e firſt of 
theſe powers ſeems to be inpligd in the right 
of making war, which is K 8 
3 to be a part of the 
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Britain's prerogative : und the ſecond of theſs Aid 18 
powers ſeems to be- implied In mme right of ferne, al 
making peach, which is-alfb/ conſidered u n an 7 
part of hig Majeſty's!þnovogarive, tholghi'vf /f 
late yeate it ſeems 0 havò Been the pfuctite: 
(and it is moſt undoubtedly very reaſonable;) ) 26) od 
for his Majeſty to conſült his parliament _ 
upon the terms of the intended peace, be: 
fore he finally concludes it. But the third But the chird 
power, to wit, that of making laws for the ily conneted 
inhabitants of the conquered and ceded  Virheiherthe 
country, and impoſing taxes on them) aſter nn 
che "country has been finally ceded by 4 bg fees.. 
treaty of peace, and is thereby become d 
permanent part of the dominions of the 
Crown, ſeems to have hq connection with 
the right of making either war or peace; 
but, if it belongs at all to the Crown, muſt 
belong to it upon ſome other ground than 
its poſſeſſion of either of thoſe right, and 
muſt be « part of the permanent,” qulet, and 
(if I my fo expreſs it,) ci] prerogation' of 
the Crown; which it poſſeſſes independently 
of its military prerogative; and for the pur- 
poſes of civil government only, in times of 
profound peace and tranquillity, I have, 


D2 however, 


{ ao } 
i poem 2 


ſcribe this 
— — king hes fa — dels can- 


8 quered and ceded countries; and, when 
from the preſſod to explain the grounds of their opi- 
king ugh nion, they have ſaid they conceived ſuch a 
I. power to be implied in, or to follo from, 
me king's right of making peace and war, 
and the abſolute power which he acquires, 

or may acquire, by conqueſt over the libes 

Aal and properties of the conquered people, if 
v0 capitulation has been granted to them to 
the diminution of it, either by himſelf or his 

generals Who act by his authority. This 

uſed hy lawyers upon this ſubject, before 

the deciſion of the aſoteſaid caſe of Campbell 

and Hall: and it ſeems to be the ſame with 

that which is briefly and obſcurely contained 

have been conſidering. But both then and 

now 1 —— er in- 
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PRENQUMAN: 


beg -yon.-wanld \mention-ia6- fully and 
clearly as you can, tha manner in Which the 15 . ge 
ſach us it was, and the manner in W.W ch 
you thought t might be anſwered. For, | 
though I am already of opigion that this 


argument was by no means concluſive, yet 
I ſhould be glad to bear the matter diſcuſſod The queſtion, 


in as fall «-manter; a pelle, u. 1 think it Hr a. 


— —— 


eee 
inhabitants of the cauntries that may be 
conquered by the Britiſh arma, upon which — 
dhe fate and: political. fitutiom uf thouſands, 65th place, 
ad, if we turn dur cyes-towards the Eaſt», ofthe conque- 
ON r ere eons 

depend, a: 
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And, in the 
ſecond place, 
it concerns e 
ven the inha- 
bitants of 
Great-Britain 
itſelf. 


"Tt #2 7] 
ENGLISHMAN. 
' | You might have added chat the fate of 
the inhabitants of Great - Britain itſelf does 
likewiſe depend upon this queſtion. For, 
if che king ſhould conquer and keep poſ- 
ſeſſion of ſome of the rich provinces. of 


Indoſtan, and exerciſe this ſuppoſed right of 
levying taxes upon them without the con- 


currence of his parliament, he might ſoon 
- Increaſe his revenue to ſuch a degree as to 


be able to pay his fleet and army, and carry 


on dhe government, without the affiſtance of 


che parliament. And in ſuch an event he 


might ſaſely lay aſide the uſe of parliaments, 
2s their meetings depend intirely upon his 


pleaſure, there being no lay now in farce 
that authoriaes the members of either houſe 
of parliament to meet at a certain time of 
their -own/ accord without the king's ſum- 


mons or appointment. And if this ſhould 


be done, it is eaſy to foreſee that; in a few 
years, the very exiſtence of the Britiſh par- 
liament might be forgot, or become a mere 
hiſtorical event, known only to the ſpecula- 

tive 
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tive inquirers into the Eygliſh. hiſtory, juſt 
as the exiſtence of the States-general of 


France (who. once were ſharers -with the 
kings of; that country in . 
legiſlative authority over itil is nor- knomn 
only to the lawyers and other learned. men 
pg qr Pay the 1 of Of Sag © 

1 27 10 act. 
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This is indeed a very ſetious danger alling 
from the legiſlative und taxatiye power aſctibed 
to the Crown by Lord Mansfield, and which 
I was not at firſt aware of, though now, chat 

you point it out to mie, 1 ſte it very plainſy. 
And it ought, Tſhould think, to have alarm'd / 
all the lovers” of liberty i in Great Britain. 


henſions upon this' ſubject? more eſpecially 
ſince the deciſion of the caſe of Campbell 
and Hall, in which Lord Mansfield ſo for- 


mally delivered his opinion in favour of this 
A 8 oi 
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Pray, have not they expreſſed Tome äppre- 


„ 
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Some few 27 ogra a y ues; gang, 
erlangt, Vepeelied" any upprebecifcns oF tin kind; 
Ubugh Bine Individuitty ambng tem appear 
5 Dave Jet ſetiſe of this danger, And 

den len 7s ft: fiel 6b adtmoniih air &bun 
dre. men of it. In particular I obſerve that tht 
author of a pam intitled, * Confidera- 
lian on the impoſition 'of fair and 4 baff pe- 
cents, callefied in Grenada, &c. which was 
publiſhed at Londan, ip. che Pear 1774, 
while the aſpreſaid capſe of Campbell ang 
Hull was fill depending, cxpreſies himſelf 
in a very. juſt and; lively mapner,uppn this 


An Ten. ſubject. His Neher 48 Fele, fel 

e publiſh- (% leave it to abjer, pens; to confute the, pre- 
edn tielub- «tenſion. now ft up pf bis Majeſty's having 
| country 
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*. by virtue of his prerogative royal. L always 

* have been taught to think. that, when the 

, Britich arms. any country, the 

* common Jaw, of the, land always was ſap: 

« poſed to accompany them.—If it does 

e eee eee 
5 and, when we think we are 

De: « yanquiſhing 


ra- 
"ſl 
was 
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« yanquiſhing our 4 we are ca 
« forging fetters for ourſelves and our poſte- 
* tit. If the infatuated. inhabitants of 
© Great-Britain ſhall acquieſce in this claim 
* of power, and ſuffer: their fellow-ſubjets - 


cc and countrymen in the colonies to be thus 


< arbitrarily taxed at the will of the king, 
< they will too late find, how little able they 


will be to defend their own liberties, if 
« they ſhould hereafter be invaded. The 
t great ſecurity we at preſent have, is the 
* right of being taxed only by our repre- 


t ſentatives. But, if once it is in his Ma- 
« jeſty's power to raiſe taxes on the Britiſh 
*/ dominians abroad, by virtue of his pre- 
, rogatiye royal, that right will be rendered 


t very precarious. Four and an half per cent. 


“ on the produce of Bengal alone, would . 


* amount to a ſufficient ſum, without grant 


* of parliament, to pay and maintain armies, 


by whoſe, aſſiſtance, if any future ting 


11. ſhould think fit, neither the repreſentatives 


r nor the people would have any thing left 
| © to grant.” To the truth of theſe ſenti- 


ments, I muſt confeſs, I moſt cordially fub» 
ſcribe. F: 
Vo, II. 2 FRENCH- 


paſing an aQ | ſubject to do. And indeed 1 ſhould think 


of parlament 
for — 


countries in 


And ſo de L. And fo ought every m 


vit natural for the. parliament of Great-Britain 
: itſelf to take the matter up before it is too 
late, and to /paſs a bill, either to declare the 


* 8 . law upon this ſubject to be directly contrary 


"There is but 
little reaſon to 


ſuch an act of 


to what Lord Mansfield has repreſented it, 
i they think that learned lords opinion to be 
"erroneous, or, if they think the law; as it 
now ſtands, to be agreeable to his opinion, 
to change it for the future, and to veſt the 
right of impoſing taxes on, and making laws 
for, the inhabitants of all countries that ſhalt 
be hereaſter conquered by, or ceded to, the 
Crown of Great-Britain, in the aas and 
nder conjointiy. 0 


"ENGLISHMAN. 


1 heartily wiſh- that lch en act Uf par- 
liament were to paſs, though, by all the 
accounts I have heard of the preſent ſtate of 
England, I have little expectation that any 
ſuch ching will be ſo much as attempted. 
1 low. is the ſpirit of liberty at preſent 


t 
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amongſt the Engliſh. nobility . and. upper: 


- gentry! and ſo much are they ſunk in plea- ffn 


ſure: and diſſipation of the. moſt wild and 


extravagant kind, ſuch as gaming to a degree | 
that was not heard of twenty years ago; by : 


which it happens, not only that many of 


them, in the courſe of a few years, run out 
the moſt ample fortunes, and bring themſelves 
into circumſtances of diſtreſs that render them 
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dependant on the crown for a ſupport, but 


that they loſe the very taſte for liberty, and - 


that habit of ſerious reflection upon import- 
ant ſubjects,” which is neceſſary to make them 


rightly, | underſtand, and duly eſtimate, the 


advantages of a free government! At leaſt 
this-is the account which has been tranſmitted 


of them to us, inhabitants of North-Ame- 


rica; and it has greatly contributed to indiſ- 
poſe, the greater part of us againſt any cloſe 


connection with, and, ſtill more, / againſt a: 


This circum- 
ſtance has 
made the A- 
mericans un- 
willing to be 
connected 

with the Bri- 
tiſh parka» 
ment. 


ſubjection to, a eee compoſed of ſuch 


e 35 


But, if the preſent dmper of the people 
of Great-Britain ſhould take a turn, (as 
ſometimes happens moſt unaccountably,) and 
ſhould become again favourable to publick 


E A2 - liberty,” 


4 i 


liderty, ind in d of permit 6f he aA 


- you have mentioned, for veſting the legiſla- 


= £ de authority over | conquered couritries- in 


= - Then i an the. king and parliament conjoibtly, ſhould 
0 — be then propoſed, TRE NE 0 


_— point, of almoſt as much conſequence to 
| "2 4 ED publick liberty as this legiſlative power, ſhould: 


— n. be ſettled at the ſame time in ſuch a manner 


ſettled dy act eee eee ee e | 


1 that invaluable bleſſing· 


FRENCHMAN. 


Pray, what ey een ee pair dud For 
I may truly ſay that, (though I was born in 
Canada and under the dominion of an ab- 
ſolute monarch,) I have as great a reliſh and 


in America, though 1 may not be fo well 
acquainted with the proper means of acquir- 
8 ing or preſerving it. And the ſame may be 


eaſe and freedom we have enjoyed under 
the Engliſh goyernment for theſe fifteen years 


new act relating to the government of this 


province 


value for civil liberty as any of you, natives 
of Great-Britain or the antient Britiſh colonies 
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ſaid of a great many other Canadians. © The 


paſt, till the fatal 1ft of May laſt, when the 
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agreeable taſte. of the pleaſures of Engliſh.” | 
liberty as will not ſoon be obliterated. from, 
our memories, though we ſhuuld now he 
again reduced to our former ſtate of ſervitude. 
And our former, and, (as we have reaſon. 


| now to apprebend,) our future, experience of of 


this latter unfortunate ſituation, will probably 
only heighten, our reliſh of the happier con- 
dition we once enjoyed under the compleat ® | 3 
protection of the Engliſh laws and conſt i- 


tution. I therefore beg you would inform 2 


me, what that other point is, which you 
conſider as being of nearly the ſame im- 
portance to the preſervation of publick liberty 
in Great - Britain as the veſting the legiſlative 
power over the inhabitants of conquered and 
ceded countries in the king and parliament 
conjointly, - 017 35 rel wn. nat 
ENGLISHMARN.. 0 e 


a an peng is theright which the bags 2 gout is 


ol Great-Britain why. many people ſuppoled to the king to 


ſuch publick 
d VE revenues and 
taxes in conquered countries as are legally exiſting in them at the time of 
the —— 
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= | e 
o f ps 1 % 
== , 
| 4 = j [ 30 J 
1 


the inhabitants of à conquered and ceded 


| | 1 , cCcuntry all the publick'taxes which are already 


legally eſtabliſhed in ſach country at the time 


collected, in whatever munntt he ſhall think 
fit: Which, you cannot but obſerve, is quite 


0 faxes on the Inhabitants of ſuch countries, 

' Twoopinions This prerogative is not indeed univerfally al- 
Taru lowed to belong to the crown in the extent I 

pon 

of great judgement and extenſive knowledge 

in the laws and hiſtory of England who are 

of opinion that the right of difdefng of the re- 

yenues of ſuch conquered countries,” when 

collected, does not belong to the king alone, 

but to the king and parliament conjointly, 

though they allow that the right of collecting 

them belongs to the king alone. But other 

perſons, (and, I am inclined to think, they 
are more in num̃ber than the former, ) are of 


theſe things, laying. it down as à general 


of 


— 


have (as the law now ſtands) is colle& from 


of the conqueſt, and to diſpoſe of them, when 


a. diſtin right” from that of impoſing new 


= 
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lubjeQ, have mentioned]; there being ſome gentlemen 


opinion that the king may legally do both 


maxim in the Engliſh government, That 
the 
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the king / (though he cannot levy” rnoney 7 og 


upon his ſubjects without conſent of parlia- 


ment,) may diſpoſe of all publick money 


already: levied, and of the continual produce | 


of all taxes (already legally-exiſting, in any . 
manner that he ſhall think proper; except ._ . 
where ſuch money ſhall have been appro= * | 
.ptiated; by act of parliament, to certain ſpe- 


cified publick uſes, or reſerved by the ſame _ 


authority for the future diſpoſition of parlia- , 
ment,” * 


Which of theſe two opinions deſerves to 


de conſidered as the true one, is more than I 


will pretend to determine. But, as I juſt now 
obſerved, the latter, (which gives the king 
the right of diſpoſing of the publick revenues 
of conquered and ceded countries, as well as 


that of collecting them,) ſeems: ta be the 
moſt generally adopted. Now, if this latter 


5 Fe oo 
opinion 
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* According to both theſe opinions the king might 
legally collect the poll-tax in the iſland of Grenada 
which was paid in the time: of the French government. 


And accordingly I do not find that any action has been 


brought againſt the collectors of the ſaid poll-tax, as 


having collected it illegally, 


de very dan- 


"0g \ 
The right a- opinion be true, it is certain chat Aude right 
crown by the of the crown to collect and diſpoſe of the 


latter of the 
two foregoing 
gd become extremely dangerous to the liberty 
may pally of of the inhabitants of Great. Britain as will 
— may, eaſily appear by ſuppoſing a caſe in which an 
in ſome caſes, _ ample annual revenue ſhould accrue; by yir- 
=_ to the tue of it to the crown. The wealth of the 
— large provinces of Indoſtan, and their weak, 
, unwarlike, and diſunited, ſtate will enable 
us to imagine ſuch a caſe without es 


ing the 222 85 of N 


| We have ſeen that the rich provinces of 
Bengal, Bahar, and Orixa, in that great 
Eaſt. - peninſula, haye already, in effect, been re- 
duced to a ſtate: of obedience to the Eaſt- 
$4 India company, though they continue, no- 
* minally, to be governed by one of their own 
| natives, who is permitted to call bimſelf their 
The publick revenue 


nabob, or ſayereign. 


collected in theſe three provinces is generally 


allowed to be three millions, ſix hundred 
thouſand pounds, ſterling. This revenue 
e 


ee revenues of conquered countries may 


dependant | 
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Jepintdint nabobs, or forereigns, of thoſe 


provinces! und thetefoe, preſume, the 


taxes; or rome, out of which it ariſes, were 

impoſed upom the inhabitants 'of them byß 
what was then conſidered av the legal aw- - 
thority' dy which thoſe provinces were g 


verned⸗ Thi revenue bas, for: theſs cighr, 
or nine, years, paſt, been recrived by the 
Eaſt-Itcdia ' company; who have boen in- 


veſted with the office of Dewas; or publick 
treuſurot, of thoſe provinces : and they allow 
a ſmalt-portion of it (two, or three, hundred 


thouſand pounds x year;) to the nominal, 


or dependant, Nabob, whom they have per- 


mitted, ar, rather; appointed, to govern thoſe 


provinces under theie protection; and they 


employ another part of it in the mainten- 
ance of their on armies, and forts, and 
other eſtabliſhments, civil and military, in 


chat country; and then they divide the 


remainder of it (over and above what is 


e rer e er in that 
Ne Po Copmry 


0 | 


neeflary for theſe purpoſes,) amongt them- 
iclvet, that is, amonglt the ſeveral proprietors = 
of Eaſt· india ſtock.” Nos / let us ſuppoſe that 


We. Te =: 


\ 
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* by the crown inſtead; of che Eaſt- 
India Company; as for example, a con- 


queſt of the province of Arcut (of which 


we have lately heard a great deal, ) ot of 
the province of Decan : and that the publick 


revenues regularly collected in the country ſo 


The Crown 


"= ht, pro- 
y, derive 
from ſuch a 

con _— 
(without — 


new hos. 
a Clear reve- 
nue of two 
millions of 

nds fter- 


conquered ſhould amount to three, or four, 


millions of pounds ſterling per amm. Of 


this large revenue it is probable that, with 


good management, one or two millions 


might be ſufficient to defray the expences of 


the civil and military eſtabliſhments that 
would be found neceſſary for the mainten- 
ance, of the king's. authority and the ad- 
miniſtration of government in the ſaid coun- 


ing per an. try; and conſequently. that two millions of 


pounds ; ſterling might be remitted every 
year to England, to be diſpoſed. of as the 
king ſhould pleaſe. There is nothing in this 


ſuppoſition that is at all improbable ; nor 


would the making ſuch. a new conqueſt, and 
the acquiſition of ſuch a new revenue, by the 


Cron be at all inconſiſtent with the rights 


of the Eaſt- India Company, or their enjoy- 
ment of the acquiſitions they have already 
made of the provinces of Bengal, Bahar, and 

Orixa. 
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"OH Now, with mch an dnnual increaſe 1. 


of the © royal revenue, the © Crown might fer 
either govern the Britiſh nation without the 
aſſiſtattes of parlilment, (as King Charles the 
1ſt did during the ſpace of eleven years, till 
the people had almoſt forgot what a par- 
lizonent was z) of, (ybich would. bea müder 


aud ſafer way of proceeding) it might ſo influ- 


eneq the elections of members of the Houſe 
of Commons as to cauſe a great majority of 
them to be choſen out of ſuch perſons as the 
miniſters of ſtate ſhould have recommended 
for, that purpoſe ; or, if thoſe members had 


been choſen: freely, it might influence them, 


uen- 
—— public 

that 
— ariſe 
from ſuch an 
increaſe of the 
revenue of the 
Crown, 


* 


when choſen, 10 paſs ſuch bills, and gire 


their. fanetin to. ſuch meaſures, (whatever 


their tendency might be,) as the Crown 


ſhould think fit to adopt. In either of theſe 
three ways it is evident the freedom and 


excellence of the Britiſh conſtitution would 


be greatly impaited, and, in the firſt way, 


totally extinguiſhed. You now ſee the dan- 


ger that may ariſe from this other prerogative 
'ofthe Crown, to diſpoſe of the revenues 
" already legally exiſting in conquered and 
in ſuch manner as it ſhall 


F 2 ns - 
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«, * think fit,” which j is och mor e 
= 1 prerogative of 
RE taxes on the inhabitants of ſuch countries... 
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e apt e ds Wise We 
his prerogative may becbthe exccedifg dif- 
—— —— 
with you moft r Fc wiſhing ** 


this * think it would be eafy ſo to 
Crown, intirely to rernoye the oer you tvve deen 
deletibing. 20; 207g abend 

obe 2 ich hdr 
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1 agree with. you that it capook cafly.he 
regulated ſo as to avoid ae eee 
conſequences. we haye been ſpgaking 
Nay mort, I believe. it Cannot poſſibly be 
regulated. And therefore (a3. W6 | NOW. are 
 Pporulating vpon ti ſubject, and. haut. 


ing, 


' 


1 


impoſing Jaws.. —4 
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what; js beſt,) 1 do not wiſh it to be regu : 
lated, but to be wholly given pp hy the crown 
and. veſted, by act of parliament, in the king 
and parliament coryointly, << nd ſo that, for the 

« F the publick revenues of all ſuch 


ing, Bot what i mot likely, to happen, but 


* 


Expediencyof 


_— 1 dy 


A 


ment. 


4 Britgin, which ſhall be found to be legally 
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« exiſting in the fad countries at the time o ¼ 


the conqueſt and ceſſion of them, ſhould be 


« diſpoſed of by act of parliament only; 


like the overplus of the taxes granted by 


parliament in Greaz-Britain itſelf, above be 


ſums neceſſary to defray. the expences of the 
ſervices for which they are granted, which 
overplus, I am. aſſured, is always reſerved, 
by ſpecial clauſes in the acts by which thoſe 


FRENCHMAN., 
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tx are granted, for the future ee boys 
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able method of preventing the dangers we 


have' been ſpeaking of. But, as it would ſo 


greatly diminiſh his Majeſty's perſonal me- 


dure kum all foture acquiſitions of his 


crown, 


E 11- : 
erdwn, it ſeems haidly reaſonable'16/Expe@ 
at he ſhould conſent to it? and without 
Lact * doeh conſent, 1 preſume it cannot be wakeh. 
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There bs rea- 10 eee But bite reaſon to 
that his pre- think that, if his Majeſty were to be folficited 
| would gene- by his- parliament to give his'affent to u bill 


2 _ — of this kind, or even if he were to be engl) 
| + oem adviſed by his miniſters of ſtate to declafe 


| queſted by bis to his parliament before-hand his diſpofitiom | 


Pariſed bes to aſfent to ſuch à bill, (Which would be 4 
8 ® more decent and proper way of conducting 
the buſineſs than the other,) he would gre- 
ciouſly condeſcend to facrifice his own per- 
ſonal intereſt to the ſafety and ſatisfactun of 
This 42 „. his people. For he has already voucfifaſed 
a ſimilar actof to do a ſimilar act of noble getierolity towards 
Wo is his ſubjects, in giving up to tlie publick 


—_ fince revenue of Gteat- Britain the ſum of ſeven 
ace, 


; wit reſpec hundred thouſand pounds ſterling. which 
duced by the was the produce of the ſales of the French 
e x ſhips which had been taken by the late kings 
= ſhips of war in the years! 2 
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war: againſt France, and before the war had 
been declared in form, and the uſual act of 
parliataent had been paſſed for veſting the 
property of the ſhips:and goods, that ſhould 
be taken at ſea in the courſe of the war, in 
the officers and failorsof the veſſels by which 


they ſhould be taken. After! ſuch an act of 
generoſity one can hardly doubt of his Ma- 
jeſty's willingneſs to conſent to ſuch an act of 
parliament as I have mentioned, if he were 
to be adviſed to ſuch a meaſure by his par- 


liament or by. the miniſters Wer e ws 
m N be un gg. 


1 110. { 


FRENCHMAN. 


The "inſtance you have mentioned of his 
Majeſty's generoſity to his ſubjects in giving 
up to them the-ſaid ſum of ſeven hundred 
thouſand pounds ſterling, is indeed a very 
nokle one, and warrants you in the opinion 


you entertain that he would not refuſe his 


royal aſſent to an act of parliament of the 


kind you have ſuggeſted, if it were propefly 


recommended to him. The probability there- 
fore of ſuch an act's being paſſed will depend 
0 'the diſpoſition of the parliament to 

nes requeſt, 


* 


_ — 


PX + - a =» 


— 


— 8 ¼ Tu „ Oe A rm =—_ x 24 
I B — 9 ” - — 2 * 


nnn — * 


tequeſt, or of his Majeſtys miniſters of ſtate, 
to adviſe, his Majeſty to agree to ſuch a mea- 


It would be 
beneficial to 
the nation to 


_ his 
| Majeſty's con- 


{ent to ſuch a 


meaſure by a 


ant of a 
dſome ſum 
of money. 
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fare. How far they are likely to follicit or 
recommend ſuch a meaſure, I know not: 
but to me it appears to be a matter of {6 
much importance that I ſhould think it a 
good bargain for the Britiſh nation to pur- 
chaſe his Majeſty's reſignation of this prero- 
gative at the expence of half a million, ot 
even a million, of pounds ſterling, which, 
(as the emoluments vrhich his Majeſty might 
derive from this prerogative are diſtant and 
uncertain, ). might, I ſhould imagine, be 
thought no contemptible compenſation for 
the loſs of it. And thus both the king and 
his ſubjects would reap benefit from ſuch a 
meaſure. 


ENGLISHMAN. 


I have no objection to purchaſing ſo great 
a ſecurity for the national liberties for what 
the lawyers call 4 valuable confideration ; 
more eſpecially as it would give the reſigna- 
tion of this prerogative oh the part of the 
Crown the greater appearance of freedom 
and perfect approbation, and would therehy 


contribute 


S rr , % œ r m A „„ „„ Rs wa «©mn Ow 


eee ct = 


* 
7 * 


F it | 
REY FT and per : 
manetit.'” Nor do-I think the AG of the 
ſumt you” have mentioned too great a price 
for ſo important an Advantage. But now, 
if you pleaſe, we will go back to the ſubject 
we were before corifidering, when this in- 
quiry concerning the danger atiſing from the 
king's tight to the legally-exiſting revenues 
of conquered countries, called us away; 
that is, to the right of making new laws 
for, and impoſing new taxes on, the inhabi- 
tants of ſich countries; which right Lord 
' Mangfield has declared to be veſted, by the 
Engliſh conſtitution; in the king alone, with- 
out the concurrence of his parliament. = 


' FRENCHMAN. 


You were faying, if I remember right, 
that you had known ſome private lawyers 
who, (before, the deciſion of the eaſe of 
Campbell and Hall,) had declared it to be 
their opinion that; by the law of England, 
the King has ſuch, à legiſlative power over 
and ceded countries; and that, 
when preſſed to explain the grounds of their 
opinion, theſe lawyets had ſaid that they 
Vox. II. G conceived 
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An argument 
uſed by ſome 
rivate Eng- 
lawyers in 
. — of the 
king's abſo- 
late legiſlative 
authority over 
conquered 
countries, 


* 


conceived ſuch a power to be implied. in, 


or to follow from, the king's right of making 


peace and war, and the abſolute power which. 
he acquires | by conqueſt over the lives, and 
properties of the conguered people, when no 
capitulation has been granted to them, either 
by the king himſelf or the generals who act by 
his authoflty, whereby the laid power has been 
diminiſhed; which feaſoning ſeemed t6 be 
much the ſame with that which is briefly, and 
obſcurely contained in thoſe words of Lord 
Mansfield which you had cited from the 
judgement he had delivered in the court of 
King's-Bench upon the aforeſaid caſe of 
Campbell and Hall. Now I ſhould be glad 
to hear, in as full a manner as you are able 
to ſtate it, the whole argument of theſe 
lawyers, ſuch as it was, and the anſwers that 
you thought might be given to it. 1 


4 . " 


ENGLISHMAN:” ps. of 
The principal argument, ledges! by ate 
lawyers in ſupport of this {uppoſed, preroga- 
tive of the Gow. may be flated in che fol- 
lowing manner. The bing ſay they, with- 
< out the parliament, Is, 18, by the Evglih 
y code Mtn * conflitutioh, 


3 
ee eotiflitiitlon, weſted with the power of 
% müklng peace und war, and intitled t to the 
We ſolute” property of all the captures made 
«it war," unleſs he has 'previouſly* diveſted 
« hitaſelfof his tight to ſuch property by 


4 ume voluntary act of his own; as, for 


elühple, dy Sting his royal affenit to 
e ſome att of parliament made in fayour of 
« the" officers ahi" ſoldiers, or ſaflors, by 

«- hört the faid Captures ſhalt be made. 
« He is maſter of the lives of all priſoners 
« of war who gre taken without a capitu- 
* Uithth' ke is abſolute maſter of all 
« the” ſkips, and throney, and merchandize, 
t other plunder, His troops and ſhips get 

** pollefſion of, and may diſpoſe of them in 


« What manner he thinks fit And, if he 


«thus becomes abſolute maſter of all the 
e moveable property he can ſeize, | (which | 
« is clear beyond a doubt,) then allo, by 


« parity of reaſon, ſay theſe lawyers, he 
« muſt” become maſter likewiſe of all the 


© immoveable property he can take from 


. hls enemies, that is, of all the lands and 
* houſes of the countries his armies con- 


y quer; ſo that, if the country ſurrendered 
G 2 « at 


[ 44 1 
at diſcretion and without 4 capitulation, 
he might, by night ef conqueſt, lawfolly 
i diſpoſleſs every Freeholder in the cquntry 
« of his land, and give it away. tq other 
« perſons, or fell ut .to- the higheſt. bidder, 
ec 72 apply the money thence. atiſing to 

whatever uſes he thought fit. He is theres 

cc 7 lay they, abſolute of; the 
t country, ſince the. lives and {fortunes of 
ec he lh ee 
e poſal. f wo 2721 ei t N 


This i is the Airongeſt way Tknow of ating 
this argument of theſe lawyers z in anſwer ta 


which we may make the following jemarks.. \ 
An anſwer to All the-premiſes in this argument I 


the ſaid jade 


nent. to be true; but do got think that the con- 
cluſion, which theſe gentlemen would draw 

from them, is juſt, namely, that the king is, 

therefore, the abſolute manarch of ſuch a 

country, ot has, in his ſingle capacity, the 

right of making laws for it. The power 

over the lives of the cunquered people is 

certainly only a temporary power. If the 

king docs not cauſe them to be put to death 
immediately 
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the peace is made, the grand preliminaty 


„ 
immediately after they ure taken, or, at traſt, 
during che remaining part of the war, he 
loſes his right of doing it. For, when a 


peace. is made, and the conquered country 
is ceded and transferred, to the conquerot | 


by, the former ſovereign, and che old, or 
cenquered, inhabitants are ſuffeted to don: 
tinue, in che Country, and adraitzed 10 tho 
rank, of ſublece, and to take the: oath ef 
allegiance, it ſeems clear that, they have a 
right. to be prptected in their perſons and 
future property, acquired after the poco in 
the ſame manner as the other ſubjects of the 
conqueror: That is, in other words, after 


propofition upon which the above-mentioned 
lawyers grounded their argument, to wit, 


* that the king is the abſolute maſter of the als 


© lives. and fortunes of the conquered people, 


is.no longer trac ; and conſequently the con- = | 


cluſion. they draw from it, that therefore 


the king was the abſolute monarch and 


1 eee wk not follow 
from it, | | 


The 
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Te fahood ef ds piethhinary props: 
Sho, when extended beyond the conecluflon 


of the peace and the final ceſſion of the 
original "country, will be further evident by confider- 


ing the origital" foundations of the rights of 


war. | Now theſe rights of wür over the 


perſons and property of à conquered. people, 
are evidently only temporary rights, founded 
on neceſſity, in order to enable the conque- 
rout to preſerve the advantages be has gained 
in the war; and compel the enemy to accept 
of a reaſonable peace: and, therefore, they 
can ſubſiſt no longer than the neceſſity that 
gives : riſe to them, that is, no lotiger than 
the war contirues.— And, as the - cen 
war themſelves are fourida4 Oh neceflity, fo 

the power, or prerogative of exerciſing thoſe 
rights, that,” the prerogative of managing 
the war, is veſted, by the laws of England, 
in the king alone for almoſt the fame reaſon, 


namely, on account of the high expediency, 


amounting to a kind of neceſſity, of entruſt- 


ing this matter to the direction of one man, 
ariſing from the extreme difficulty of carry- 
ing on the operations of the war, and of 
making the ſudden and temporary regulations 


fit 


eee eee oi Hm, e im ono ae. 
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fit to be obſeryed in conquered countries as 
immediately, upon their. firſt ſubmiſſion, Ir 
a numerous body of men, . and, who are nat 
at all times aſſembled together, ſuch. as the |. | 
parliament of Great- Butan. This I con-. 
ceiye. to be the reaſon. why. the power of 


making theſe regulations is voſted in the king 
alone immediately upon the conqueſt of a 
country and during the remainder of the 
war; during all which time the inhabitants 
of ſuch a country, though no longer in arms 
againſt their conquerour, muſt ſtill be ſup- 
poſed to be ſecretly his enemies, and to be 
inclined to take the firſt opportunity of 
throwing off his authority. and returning. to 
their former maſters, and are, in truth, nei: 
ther more nor leſs than priſoners of war who 
are permitted to be at large upon their parole 
of honour. While this violent ſtate of 0 | 


ſole power of governing the CEE coun- 

try and its inhabitants, and conſequently that 
of making temporary laws for them accord- 
ing to his diſcretion, as being a neceſſary 
part of ſuch government. But, when dhe 


peace is made, and the country is ceded for 


©. ever 


4 1 
This realon Ever to the crown of Great-Britalts by the 
ceaſes to exiſt, 
when the Former fovertign of it, uit the old intubi. 
pac 6 cn: con- -tants of the country ure þ to continue 
— in it as ſubje®% to the conquering woyereigl, 
country 
beenecded by and to take the''outh of "UMeglince* t6 Hitt, 
— — fo (either with or without 4 reftoration of their 
= lands to thert,) there ſevths tb fne tu be uh 
tain, end of the exerciſe of the Klug. pretogative 
of making war in ſuch #country, and of all 
the incidental powers belohging to ſuch pre- 
rogative. "From that moment the laws of - 
peace take place, and, as I Thould conceive, 
the legiſlative authority with reſpeck to 'foch 
new part of the Britiſh dominions as well a 
with reſpect to the forttier parts of them, 
muſt revert to its proper channel, in which 
it runs in times of tranquillity, that is, to the 
king abd the two houſes of parliament con- 
jointly. ; And, if it does net then fo revert, 
it muſt be owing to ſorne other cauſe, 'Or 
reaſon, than the king's having | the ſole pre- 
rogative of making war and peace, becauſe at 
this time both the war and the peace ate 
fuppoled to e terminated. _ 


LO) 


Dang 


W FRENCH: 
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FRENCHMAN. 


1 ati thoroughly convinced, or 'rathet 
confirmed: in my former opinion; that this 
legiſlative power of the Crown over con- 
quered and ceded countries can never be de · 
rived from the royal prerogative of making 
war and peace, whatever other foundation it 
may have in the laws or conſtitution of Great- 
Britain. But was this argument, (derived 
from the prerogative of making war and 


maintain their opinion of the legiſlative au- 
thority of the Crown over conquered coun- 
tries? Did they alledge no cireumſtance in 
ſapport of it, that continued to have an exiſt- 
ence after the concluſion of the peace and 
the final ceſſion of the conquered tercitory, 
when the legiſlative power in queftion was 
ſuppoſed by them ftill to continue in the 


r 


peace,) the only argument by which the 
lawyers you converſed with, endeavoured to 


Ofother argu- 
ments alledg- 
ed by the a- 
liſh lawyers int 
ſupport of the 
king's legiſla- 
tive powet o- 
ver conquered 
countries. 
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ENGLISHMAN. 


They were very indiſtinct in their manner 
of ſtating the grounds of their opinion. They 
partly aſſerted this legiſlative power ta belong 
to the Crown as a ſort of known prapoſition, 


or maxim of law, and partly endeavoured io 


prove it ; and it was not very eaſy to diſtin- 
guiſh their aſſertions from their ptœofs, or 
to diſcern. in what their proofs conſiſted; 
which mult often be the caſe when the 
proofs alledged in ſupport of a propoſition 
are in themſelves weak and . inconcluſive. 
Their firſt and beſt argument (bad as we 
think it,) was that which I have already 
ſtated to you, which is grounded upon the 


| king's prerogative of making war and peace. 


An ment 
for 4 pur- 
derived 
mtheking's 
becoming 
owner of all 
the lands of 
the countries 
he conquers, 


But they did alſo. ſeem to fund another 
argument upon the king's becoming owner 


of all the lands of the country he had con- 


quered, and having a power to grant them 
either to the old inhabitants, who had poſ- 
ſeſſed them under the former government, 
or to any other perſons, and upon ſuch terms 
and conditions as he ſhould think proper; 

from 


nne. ee 


La 


L 58: J. 


ſrom which they ſremed to inſer that he had. 
likewiſe a right-to-take what lawszfor them, 


and impoſe what taxes upon them, he ſhould 
think fit. And ſomething of this kind, you 


may obſerve, ſerhis to he hinted at in the 


words of Lord Mansfield above-mentioned, 2 - 
where be ſays, * 1 hat the lands of the to this a. 


9 * gountry are the. king's, and be way grant 
« them to whom, he pleaſes; 5 and, if he plants 
« a colon then, the new Ic ttlers will 
1 e . res of. the ſaĩd lands which 
«. ſhall have been allatted to them, ſubject 
«to the prerogative of the conqueror. 


Theſe words ſeem to me to mean, that the 


» g4 *» + 


his 12 granted them their lands; 3 2 
ſtill the laſt words, 8, habet tb the prerogative 
of the N ſeem very obſcure, ſince the 
whole matter in queſtion is to know what is 
the prerogative of. the canguerar, "However, 
ſome kind of right o of legiſlation i in i the Crown 


ſeems intended by theſe words to be derived 


from the king's having been the original 
owner of the lands immediately upon the 
H 2 conqueſt, 


x 
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Lord Mans- 


eld's words 


7: 614.90 ad 


— its in- 


ſofficiency. 
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conqueſt, and having granted them to their 
preſent poſſeſſors upon ſuck conditions as he 


nr goa αοννẽÜ Ia 


a, 


ni - FRENCHM NY PI ye 


on the mere ee 930 the Tay or ta. | 


ther on the circumſtance of having « once 
owned them and afterwards granted, them 
away. It i is true indeed. that the © 7 of 
any lands, (whether he be a king or s a pri 
perſon,) may annex what Padraig 10 
pleaſes to the grants that he makes of 'any 
parcels of them, fo f far as ſuch conditions 
are not contrary to the general laws of the 
kar fg which the lands belong ; ; he may 
em to be holden only at his wil and 


Keke , (though ſuch a {light tranſmüfft on 


E. them would hardly geſerve to de called 


4 grant ),0 or he may g them for a term 


of years, or "for the li af the grantee, or 
for ſeveral lives, or to the grantee and his 
heirs for ever. And he may require either 
a ſmall, or a very heavy, annual rent to be 


paid 


ee g. a. .0- XX + e AK. 8. A K-1! 
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paid for them as he and his grantees (hall 
agree. But, when once the grant is made, 
his power, as owner of the land; ſeems to 
mo to be at an end, and He-wwill-havys - na 
right to impoſe any new rents: or; conditions 
on them ever after, provided they-pay: the 
rents and perform the conditions that hayr 
beon originally agrerd on: There ia nothing 
therefore in this ci cumſtancu ot the [king's 
being owner: ofral{ the lands af a conquered! 
country, immediately after the conquaſt uf i 
that can givg him the leaſt ſhadow of a right 
to impoſe laws or taxes on the inhabitants of 
it, Rabe ver other grounds there may be for 
ſuch a power. Not to mentiom that it hardly 
ever happens in modern times; that the con- 
queror of any country belonging to one of 
me civilized ſtates of Europe becomes the 
owner of all the lands of it even for an in- 
ſtarity it being almoſt the conſtant practice, in 
ſuchconqueſts, to grant to the inhabitantsof the 
conquered country the quiet poſſeſſion of their 
hands immediately upon their ' ſubmiſſion to 
th&conqueror.” And this, we have ſeen in par» 
ticular, was done in the caſe of the iſland of 
ene, where all the inhabitants who held 

lands 


L I 
kinds in it, were continued in the enjoyment 
of them by che articles of the eapitulation 
and the peace : ſo that no ſuch pretence to 
a legiſlative power derived from the original 
ownerſhip of the land, (weak as it is,) can 
be applied to that ifland. But indeed this 
argument for the legiſſatiye power of :the 
Crown over r eb Hh ee 
lands of them, ions weak to nerd a . 
* Me i arm Knud 


* "ENGLISHMAN. . 


1 3 of it in the . 
do, and wat therefore hali· inclined to paſa 
it over and ſay nothing to yu about it, jf 
you had not preſſed me ſo earneſtly to in- 
form you of every other argument that had 
been alledged by the lawyers I had con- 

wer ot the Crown. However, ſince we 
have touched upon it, I will mention an 
additional obſervation. or two that have o- 
curred to me concerning. it; over and aboye 
the remarks which you: have, made on it, 
to which I intirely ſubſcribe,, 


The 


38582558 


THI 
The idea of deriving the legiflative power 
of the "Crown over” a' conquered ' country 
from its original ownerſhip of the lands of 
the country Inmediately after the eonqqueſt, 


(though that effect of conqueſt does not, 


as" you rightly/ obſerved; happen once in 4 
hundred years in the wars between civilized 
nations, but is prevented by capitulations;) 
ſcems to have atiſen from a want of attention 
to the true nature of legiſlative power. The 
legiſlative power over a. civil ſociety is not 
a ſudden and temporary power, which is to 
be exerciſed: once for all, and then to ceãſe 
and be extinguiſhed, but is an authority con- 
ſtantly in being, and incapable of any re- 


ſtriction, becauſe it is founded on the power 


of the whole ſociety, who are ſuppoſed to 


have delegated to a particular man, or body 
of men, the power, originally inherent in 


the whole ſociety, whenever they ſhall 
think it neceſſary. This is a very different 


* 


Another re- 
mark to the 
fame effect. 


Of the nature 
and founda- 
tion of legiſla- 
tive power o- 
ver à civil ſo- 
ciety. 


themſelves, of making new laws to bind | 


Difference 
between this 


thing from the power of an owner of-lands power and the 


with reſpect to the perſons to whom he 
means to grant them, ariſing ſrom that 


for 


power of an 
owner oflaads 
_ the — 
of of 6 | ſons to u 
ownerſhip, even ſuppoſing that it were lawful he grants 


them. 


: [ 56 ] 
— require: of is grantee 


| 2 8 veceſſaty oandition of theit enjoying 


the lands he Wat about, $o-grapt them, chat 
they ſnauld be governed dy ſuch a particular 
ſyſtem of hw which he had appointed for 
them. For by ſuch a condition, if it were 
awful for the original owner, of lande to 
annex ſuch a condition to his grants, (which 
it in not in moſt; caſes,}) he would only be- 

_ carne 3 temporary legiſlator, with a power 
to introduce that original ſyſtem of Jaws, 
But he could not after warde make any alte - 
tation in thoſe laws, or any riew law to 
bind hie grantees, or impoſe any new tax 
upon them, over and above the rents origi» 
nally reſerved in his grants, by virtue of 
ſuch former ownerſhip ; becauſe every ſuch 
new law and tax would be a breach of his 
own grants, Which are the only foundation 
of his authority. This power, therefore, of 
impoſing the original ſyſtem of laws by 
which his, grantees were to be governed, as 
 &'condition of the tenure of their lands, (if 
ſuch a condition could be legally required of 
them,) would be only à temporary legiſla- 
tive e which might be executed onde 

| for 
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for all, at 


as I before-obſerved;'a permatient authority, 


_s incapable of diflution,” ſo Jong as the 
ſociety; Which is che object of it, continues 
to be a civil ſociety. Now'it is by confound- 


ing the tem potaty power of a granter of lands, 
ariüng from his power of preſcribing the 
conditions on which he will make grants of 


them, with the permanent power of k regu- 


lar and genuine legiſlator, that, d& 1 con- 
jecture, the lawyers I converſed with were 


induced to ground, on the circumſtance of 


the king's original 6wnerſhip of the lands 
of conquered countries, immediately after 
the conqueſt of them, their opinion that he 
was the conſtant and regular legiſlator of 


them. 


FRENCHMAN. 


That ſeems to be the moſt Rat way 
of accounting for their manner of reaſoning ; 
which, after all, appears to me to be ſur- 
priingly weak and inconcluſive, Fe or who 
could ever have thought of deriving 2 right 
Vor. II. I a 


ctitict for i ever; 


at the time of mak in the Frants; Tn 
but then muſt ceaſe and be © __ 
which cannot happen to the true ant genume 
legiſlative authority 6ver a ſociety, [which is, 
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Abſurd conſe» 
quences that 
— — 
rom a ſuppo - 

ſition — the 
ownerſhip of 
lands could 
give the own- 
er of them a 
legiſlative au- 

thority over 
the perſons 
who inhabit 
them, 
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of making laws from the circumſtance of 
being a great land-owner? At this rate every 
rich man in England, who. is poſſeſſed of a 
large tract of land which is occupied by his 
tenants, might not only introduce à new 
ſyſtem of laws among them by tequiting 
them to promiſe obedience to ſuch laws as a 
condition of the leaſes he was willing to make 
them of a part of it, but might alſo, after 
the leaſes were made to them, change thoſe 
laws for another ſyſtem, and double the rents 
he had reſerved in their leaſes by impoſing a 


tax upon them, Nothing, ſurely, can be 


more extravagant than ſuch an 1 2 


ENGLISHMAN. 


The extravagance of it is ſo ſtriking in the 
caſe, which you ſuppoſe, of a private perſon, 


that I believe no man could, for an inſtant, 
be perſuaded to entertain ſuch an opinion. 


And yet, if the mere ownerſhip of the land 
could create a legiſlative authority. aver the 
perſons who inhabit it, it muſt be confeſſed 
that ſuch a concluſion might juſtly be inferred 
from it. But in the caſe of a king; people 
are apt to think the ang: leſs abſurd. 


The 


a 
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[9] 
The ſplendour of majeſty dazzles their ima- 
gination and overpowers their underſtanding, 
And yet, I preſume, there are few poſitions 
in the law of England more certain than this, 
« That, if any county in England, as, for 
inſtance; Yorkſhire, (which is the largeſt 
county in the kingdom) was, by purchaſes, 
and eſcheats and forfeitures for high-treaſon, 
and other lawful methods, to become the 
fole property of.the king, his Majeſty would 
not thereby acquire one jot more legiſlative 
power over the inhabitants of ſuch country, 
in conſequence of ſuch ſole and full poſſeſſion 
of it, than he has at preſent ; but the ſame 
laws would take place in it after ſuch transfer 
of the property of the lands to the Crown 
as did before, and they would be liable to be 


changed, or altered, only by the ſame legiſ- 


lature as before, that is, by the king and 
parliament of Great-Britain conjointly, but 
not by the king alone. Nor would the king 
acquire, by. ſuch a property in the whole 
county, even the imperfect and temporary 


legiſlative power above-mentioned, - or the 


right of impoſing a new ſyſtem of laws upon 


the inhabitants of it once for all, as a con- 


I 2 dition 


The king, by 


becomin 
owner of all 
the lands of 
any particular 
countyinEng- 
land, would 
not thereby 
acquire an ß 
power of 
making laws 
by his ſingle 
authority tur 
the inhabi- 
tants of it. 
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| [ 60 ] 
dition , annexed to the grants of land he 
might be willing to make them in it; but 
he muſt; either not make any grants of land 
in it at. all, or he muſt make them upon the 
uſual and known conditions upon which, by 
the laws already in force, lands may be 
granted in England. And every condition, 


annexedl to a grant of land, that ſhould not be 


; agreeable to thoſe laws, would either make 
| the whole grant void, or, at leaſt, be void itſelf, 


Thus, for example, if the king were to grant 
a parcel of land in ſuch county to a man 
and his heirs. for ever, with a condition, that 
neither he nor any of his heirs ſhould ever ſell 
it, or give it away from the next right heir, 
and that, if he ſhould attempt to make any 
ſuch alienation of it, the grant ſhould become 
void, and the land ſhoyld'revert to the right 
heir of the grantor immediately upon the 
taking of the firſt neceflary ſtep towards ſuch 
an alienation, and before the alienation is 
compleat ; that condition of the grant would 
be void, becauſe it would tend to create a per- 
petual eſtate indeſeaſibly veſted in the ſame 
family, or line of deſcent, which is a thing the 
laws do not allow. In the fame manner, if the 

| king 
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1 
king were to grant a parcel of land in the 


ſaid county, (of which he had by divers 
accidents become the ſole proprietor,) and to 
annex to his grant any other condition -that 
was contrary to the general laws of England, 
as, for inſtance, a condition that the youngeſt 


ſon ſhould inherit the land inſtead of the 


eldeſt, or the eldeſt daughter inſtead of the 
eldeſt ſon,” ſuch a condition would be a void 
condition. And ſtill more certain it is, that, 
if the king were to grant ſuch whole county, 
(of which he was become the ſole proprietor) 
in ſeveral parcels, to a ſet of new grantees, 
with a condition that they ſhould be governed 
by the laws of Hanover, or the cuſtom of 
Paris, inſtead. of the laws of England, the 
ſaid condition would be void, and the grantees 
would be bound to obey the laws of England, 


Ihis reſtraint upon the power of the Crown 
with reſpe& to granting lands in the caſe J 
have here ſuppoſed, does not, indeed, ariſe 
from any right, or privilege, of the grantees 
themſelves; who, naturally, ought to be 
bound by every condition to which they have 
freely conſented : but it ariſes collaterally 

| from 


The true 

ground of the 
reſtraint un- 
der which the 
Crown would 


lie in ſuch a 
caſe. 
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from the intereſt that the other ſubjects of 


the Crown have, that no unreaſonable, or 


' Mconvenient, laws, or cuſtoms, ſhould take 


place in any part of the dominions that are 
ſubject to the ſame ſovereign with -them- 
felves, and which by means of the neceſlary 
connection between the ſeveral parts of one 
and the fame kingdom, - or empire, might 
ultimately be prejudicial to themſelves. 


The Crown, therefore, would not, in the 
caſe I have ſuppoſed, have even the tempo- 
rary power of legiſlation above-mentioned, 
or the right of requiring the new grantees of 
the lands of the county of which it had 
acquired the ſole property, to obſerve any 
particular ſyſtem of laws different from the 
laws of England, as a condition of the tenure 
of their lands: much leſs would it thereby 
become poſſeſſed of the conſtant, or perma- 


nent, right of making laws and impoſing 


taxes on its inhabitants, which alone de- 
ſerves the name of the legiſlati ve authority, 


and which is the authority aſcribed to the 


Crown in the iſland of Grenada by Lord 


Mansfield, before the iſſuing of the procla» 
"1 mation 
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Clan 
tion 
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mation of October, 1763, by hirn the 
Crown eignen it. 


But we have dwelt too long « on this whim 
ſical argument for deriving the king's legiſla- 
tive authority over conquered. countries from 
an original ownerſhip of the lands of them, 


| fince, for the moſt part, no ſuch ownerſhip 


ever exiſts even for an hour, but the inhabi- 
tants are permitted to retain their lands by 
the terms of the capitulations, as was the 
caſe with Grenada in the late war, and with 
all the other iſlands then taken from the 
French king 1 in _ Weſt-Indies, 


FRENCHMAN. 


I think indeed we have had enough of 
this argument. - But, if theſe are all the ar- 
guments that are to be derived from reaſon 
and general principles in ſupport of the 
king's legiſlative authority over conquered 
countries, I muſt needs think it requires 
other grounds thah reaſon and general prin- 
ciples to ſupport it. But, perhaps, there may 
be precedents, or other arguments from au- 
thority, to be alledged in fayour of it; and, 


. legiſlative power in the Crown, 


if 


It muſt farther 
be obſerved 
that, in almoſt 
all the con- 
queſts made 
by the Crown 
Great-Bri- 
tain in modern 
times, the 
king is pre- 
cluded from 
becomin 
owner of all 
the lands of 
the conquered 
countries by 
previous capi- 


+ tulations per- 


mitting the 
inhabitants to 


keep their 
lands. 


End of the 
conſideration 
of the argu- 
ments derived 
from reaſon 
and _ 
— es 
upport of the 
king's legiſla- 
tive mee 
over conquer- 
ed countries. 
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other ar- 


— from 
authority in 
favour of ſuch 


dme ſuch arguments, 1 therefore beg 
would fate them e mei al fe at 
X much trouble; | 2 
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1 1 remember right, you, fome time ago, 
ſaid that Lord Mansfield, in delivering the 


| Judgement of the Court of King's-Bench in 
that cafe of Campbell and Hall, mentioned 


| E N 611 : H M A N. 
Lord Maneficld did mention two arguments 
of the kind you mention, the one derived 
from the hiſtory of the countries conqueted 
by the crown of England at Great- Britain, 
the other from the opinions of Engliſh judges 
and other lawyers of eminence occaſionally 
given upon this ſubject, though without any 
formal decifion of the point by any court of 
juſtice im the determination of a duale n 
turned upam N.. 8 


: PRENCHRAN, 


Pray, let me hear what were the argu- 
ments from hiſtory in favour of this legiſla- 
tive authority of the Crown. For, if theſe 
are clear and poſitive and uniform, I. ſhould 
think they myſt have more weight tha any 


other. 
E N G- 


55 
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ENGLISHMAN. 8 


They certainly would deſerve great regard, | 
if they had, the qualities you mention. But, 
as they are, the greater part of them appear 


to me to be intitled to very little. The in- 


ſtances mentioned by Lord Mansfield of 
countries conquered by. the crown of Eng- 
land before the Union, and of Great-Britain 
ſince that happy period, were thoſe of Ire- 
land, Wales, Berwick upon Tweed, Calais, 
Gaſcony, New-York, Gibraltar and Minorca. 


Concerning Ireland his words are as fol- 
lows. The alteration of the laws of Ire- 
land has been much diſcuſſed by lawyers 
and writers of great fame. No man ever 
ſaid the change was made by the parliament. 
No man, unleſs perhaps Mr. Molyneux, 


ever faid the king could not do it. The 
fact, in truth, after all the reſearches that 


could be made, comes out clearly to be as 


laid down by Lord Chief Juſtice Vaughan; 


namely, That * Ireland received the laws of 
England by the charters and command of 
« king Henry the ad, king John, Henry 


Vor. II. K te the 


Lord Manfſ- 
field's © aſſer- 
tions concern- 
ing the legiſla- 
tive power 
exereiſed over 
Ireland. 


Remarks on 
them. | 


| 66 J 
« the 3d, &c.; which &c. is added by Lord 
“ Chief Juſtice Vaughan in order to take in 
« Edward the 1ſt and the other ſucceſſors 
ce of the princes he had named. That the 
charter of the 12th year of king John's 


« reign was by aſſent of parliament in Ire- 


* land, Lord Chief Juſtice Vaughan ſhews 
« clearly to be a miſtake. . Whenever a par- 
t ſiament was called in Ireland, that change 
ein their conſtitution was without an act of 
«. parliament in England, and therefore 
© muſt-have been derived from the king.“ 


This is all that is ſaid by Lord Mansfield 
concerning Ireland; which at moſt proves 


that, five hundred years ago, the kings of 


England, upon the conqueſt of Ireland, 
exerciſed one ſpecies of legiſlation over it, 
to wit, that of aboliſhing the Iriſh laws and 
introducing the laws of England in their 
ſtead, But it does not prove that they be- 
came the permanent and general legiſlators 
of Ireland, and made and unmade laws there, 
and impoſed taxes upon the inhabitants, at 
their pleaſure, without the concurrence of 
either the Engliſh or Iriſh parliament ; which 

was 


[ 67 1 
was the legiſlatiye power ſuppoſed by Lard | 
Mansfield, (if I underſtand him right,) to 
belong to the king in the iſland of Grenada, 
before he had diveſted himſelf of it by his 
proclamation of October, 1763. Now, as 
to this one ſpecies of legiſlation, that of in- 
troducing the laws of England into the con- 
quered country, as it no way leſſens the 
rights and privileges of the Engliſh, or con- 
quering, nation, nor tends to give the king 
new and dangerous powers which may here- 
after be uſed to their prejudice, but rather 
tends to confirm them in their enjoyment of 
thoſe rights and privileges, by extending 
them to their new fellow- ſubjects, the inha- 
bitants of the newly-conquered country, it 
may well be preſumed to have the approba- 
tion of the conquering nation, though done 
without an expreſs concurrence of their par- 
liament. It can therefore be no ground for 
the exerciſe of a permanent and general le- 
giſlative authority by the Crown alone over 
the conquered people in other inſtances ; as, 
in raiſing taxes upon them; eſtabliſhing a 
religion amongſt them ; compelling them to 
ſerye as ſoldiers in regular armies otherwiſe 


K 2 | than 


1 68 J 

than far the defence of their own country; 
altering the mode of adminiſtring juſtice 
amongſt them, ſo as to make, it different 
from that of the Engliſh, or conquering, 
nation, as well as from that which took place 
before the conqueſt of the country; intro- 
ducing, or abrogating, amongſt them the 
cuſtom of having ſlayes z altering the laws 
of tenure, or of inheritance z or the age of 
majority or diſcretion ; or the privileges of 
marriage z or the legitimacy, or illegitimacy, 
of children in certain caſes z ar the powers 
of parents over their children z or the power 
of entailing eſtates, or of freeing them from 
entails z and ſettling all theſe matters in a 
manner not known to the laws of England; 
and of making other, the like, changes in 
the civil condition of the conquered people. 
All theſe acts appear to me to be acts of 
legiſlation of a very different kind from that 
of introducing the laws of England into the 
conquered country, . The former are the 
acts of a real and general legiſlator : the latter 
may reaſonably be canſidered as an act of the 
executive power, by which the king, aCting 
as the great executive magiſtrate of the Eng- 

liſh 
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liſh nation, executes their preſumed intention 
by extending the operation of thoſe laws 
which have already received the ſanction of 
their approbation. And for this reaſon this 
inſtance of Ireland appears to me to have but 
little weight with reſpe& to the purpoſe for 
which it is adduced, that of proving that the 
king had a right to make laws for, and im- 
poſe taxes on, the inhabitants cf Grenada 
before the proclamation of October, 1703. 


But, beſides this objectlon to the above 
argument drawn from Ireland, we may ob- 
ſerye that - great alterations have happened 
in the conſtitution of the Engliſh govern« 
ment ſince the days of king John, and, 
for the moſt part, in favour of the liberty of 
the ſubject, and to the diminution of the 
power of the crown : ſo that I can allow but 
little weight to a precedent, in favour of a 
doubtful prerogative of the crown, drawn 
from thoſe antient and obſcure times, unleſs 
it has been followed by others of the ſame 
kind in more modetn times, which are better 
known and bear more reſemblance to the 


preſent, Now, if we * the hiſtory of 
Ireland, 


( 70 ] 
Ireland, we ſhall find that, in after times, 
the parliament of England concurred with 
the king in making laws for the people of Ire. 


land j of which there are the following exam - 
ples in the collection of the Engliſh Statutes, 


In the reign of king Henry V. there is a 
ſtatute of the Engliſh parliament, which or- 
dains, that all Iriſhnien, who have benefices 
or offices in Ireland, ſhall reſide upon them, 
on pain of loſing the profits of them, 


And in the third year of the reign of king 
William and queen Mary, juſt after the late 
reduction of Ireland to the obedience of Eng- 
land, (which is a time much fitter to be ar- 
gued from, on a point reſpecting the preſent 
conſtitution of the Engliſh government, than 
the reigns of king Henry II. and king John,) 
there is an a& of the Engliſh parliament re- 
ſpecting Ireland that is of great importance. 
For it ſettles the oaths which are to be taken 
by the members of both houſes of parliament 
in Ireland before they can fit and vote in their 
reſpeive houſes, beſides many other matters 
of great conſequence, And in the eleventh 
| | year 


(71 ] 

year of the ſame king William's reign there 
is another act of the Engliſh parliament which 
enacts that the forfeited eſtates In Ireland ſhall 
be ſubje& to the ſame quit-rents as they were 
ſubje to on the 1 3th day of February, 1688, 
and that the ſaid quit-rents and all other quit- 
rents which had belonged to the crown of 
Ireland on the ſaid 13th day of February, 
1688, ſhall be for ever after appropriated to 
the ſupport .of the government of Ireland, 
and ſhall be unalienable ; which, by the bye, 
is preciſely the ſame regulation which, we 
have agreed, would be extremely proper to 
be made with reſpect to the quit-rents of 
North-America. 


In queen Anne's reign there are four acts 
of the Engliſh parliament concerning Ireland. 


And in the ſixth year of the reign of king 
George I. there is an act of the Engliſh par- 
liament to the following purport: To de- 
te clare that the kingdom of Ireland ought to 
te be ſubordinate unto, and dependent upon, 


'*. the imperial crown of Great-Britain, as 


« being inſeparably united thereto z and * 
the 


Concluſion 


drawn from 


the ſaid acts. 


£090 1 
« the king's majeſty, with the conſent of 
« the lords and commons of Great-Britain 
* parliament, hath power to make laws t to 
e bind the people of Ireland. 1 


From theſe inſtances it is plain that the 
king and parliament of England or Great- 


Britain, have exerciſed a legiſlative authority 


over Ireland ever ſince the reign of Henry V. 
that is, for the ſpace of 3 50 years, and conſe- 
quently that the king alone has not been their 
legiſlator during all that time. For, if the 
kings alone had had that authority, we may 
preſume they would ſometimes have uſed it. 
And even in the old times between the 
reigns of king John and king Henry V. it 
ſeems to have been the practice of the kings 
of England, in making ordinances of im- 
portance for the good government of Ire- 
land, to act in conjunction either with the 


Iriſh parliament or a very reſpectable council 


in Ireland, which conſiſted not only of the 
king's ordinary counſellors in that country, 
but of the prelates and great men thereof, 
and others of the moſt diſcreet and reſpectable 


Iriſh gentlemen who dwelt in the neighbour- 
hood 
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hood of the place here ſuch council was to 
meet, and ſuch ordinances were to be paſſed ; 
which council was a kind of local, or partial, 
patliament for that part of the country where 
it was held. All this is very manifeſt from the 
following ſhort chapter of a certain ancient 


ordinance, thought to have been made about 
the 31ſt year of the reign of king Edward 
III. which is intitled, Ordrnatio ſacta pro flatu A — many rope 
terræ Hibernie. Liam wolumus et precipimus,: eld þ of the 


old act of the 
quod ure et ipfus terre regia, erbten gh. f . 
majora er ardua, in confilits, per peritos confi» a | 
liarios | noftros, ac Pratlatos et Magnates, et concenng ; 
aden de dieretioribua et probiorihus bmi. aber 
bus de partibus vicinit, uli igſa confilia teneri over . 
contigerit, propter boc evocandus; in parlia 

mentis ver per ip Comfuliariornoftros, ac Prir- 

latos et Proceres, alieſpur de terrd predifd, 

prout ums exigit ] ſecundiim Fuſtitiam; Legem, 
conſuetudinem, et rationem, trefentur, dedu- 

cantur, et fideliter, ſtimore, favore, odo, aut 

pretio, pofipofitis,) diſcutiuntur et etiam termi- 


In this paſſage ve may obſerve two things 
Iſt, that parliaments in Ireland are ſpoken of 
Vor. II. L as 
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as known and cuſtomary aſſemblies even in 
that ancient time; for that, I preſume, is 
the meaning of the words, prout mos exigit; 
and, ſecondly, that even in the council, 
(which is diſtinguiſhed from the parliament,) 
there were to be, beſides the King's counſel- 
lors, (who are denoted by the words peritos 
confiliarios noftros) ſome prelates and great men 
expreſſed by the words Prælatos et Magnates ) 
and ſome other men of reſpectable condition 
and character, who were to be ſummoned 
from the neighbouring diſtrict to the ſaid 
councils for the purpoſe of making theſe ordi- 
nances; which is expreſſed by theſe words, 
quoſdam de diſcretioribus et probioribus homini- 
bus de partibus vicinit propter hoc evocandes. 
It can hardly be pretended, when one conſi- 
ders this paſſage, that the king of England 
- - was at that time the ſole legiſlator of Ireland, 
with a right to make what laws, and impoſe 
what taxes, he thought proper there, as Lord 
Mansfield faid the King might lawfully do in 
the iſland of Grenada after the peace in Fe- 
bruary, 1763, and before the E 
in the October following.  * 


Whether 


© 
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Whether or no the kingdom of Ireland is 
now ſubject to both the parliament of Great- 
Britain and its own parliament, . and how and 


when it became ſo, are queſtions of conſider- 


able difficulty, but which it is by no means 
neceſſary to diſcuſs on the preſent occaſion. 


We 


All that Iam now endzavouring to prove is, 


that the King is not now, and has not been 
for more than four centuries, (namely, from 
the 31ſt year of the reign of king Edward 
III.) and does not appear clearly to have been 
in any former age, the ſole legiſlator of that 
country, ſo as to afford a ground for ſuppoſing 
that he became ſo in the iſland of Grenada 
by virtue of the conqueſt of it. 


FRENCHMAN. 


I think this example of Ireland makes 
rather againſt than for the ſuppoſed legiſlative 
authority of the Crown in the iſland of Gre- 
nada; more eſpecially after that act of the 
- Britiſh parliament of the 6th of King George. 
I. which ſeems to me to be a ſort of general 
declaration af the law upon this ſubject. For, 
if it be juſt reaſoning to declare, * that the 
* kingdom of Ireland ought to be ſubordinate 
** unto, and dependent upon, the imperial 
L 2 * Crown 


Appl lication 

e reaſon- 
ing uſed con- 
cerning Ire- 

land in the 
ſtatute of the 
6throf Geo I. 
to the iſlard 
of Grenada, 
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Confirmation 
of the ſame 


1 


« Crown of Great-Britain, as being inſepa- 


e rably united thereto; and that the king, 
„ with the conſent of the parliament of 
“ Great-Britain, hath power to make laws 
* to bind the people of Ireland; it ſeems 
to be equally juſt to conclude the fame thing 


with reſpect to the iſland of Grenada, that is, 


that, as the ſaid iſland of Grenada is inſepa- 
rably united to the imperial Crown of Great- 
Britain by the final ceſſion made thereof to 
the ſaid Crown by the king of France in' the 


late treaty of peace, it ought to be ſubordi- 


nate unto, and dependent upon, the ſaid im- 
perial Crown, and that the king of Great- 
Britain, with the conſent of the parliament 
of Great-Britain, hath power to make laws to 
bind the people of the ſame, I can * no 
difference between the caſes. 


ENGLISHMAN. 


I own I am much inclined 2 reaſon in the 
ſame manner, and more eſpecially ſince the 


year 1766, when, upon the repeal of the 


ſtamp- act, a ſimilar declaratory act was paſſed 


opinion of the With reſpect to the Britiſh colonies in Ame- 


arliamen 
right of legi 


rica, 


flation over the iſland of Grenada, b by the famous declaratory act of par- 
liamentin the year 1766, concerning 


the Britiſh dominions in America. 


nne. 
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rica, which is expreſſed in theſe words, to 
wit, * That tbe colomes and plantations in 
« America ' have been, are, and of right” 
&« ought to be, ſubordinate unto, and dependent 
« upon, the imperial Crown and Parliament 
« of Great-Britain; and that the King's 
«  Majefty, by and with the advice and conſent 
« of the Lords fpiritual and temporal, and the 
« Commons of Great-Britain, in parliament 
« affembled, bad, hath, and of right ought to 
« have, full power and authority to make laws 
te and flatutes of ſufficient force and validity to 
&« bind the colonies and people of America, ſub- 
« \;efts of the Crown of Great-Britain, in all 
te caſes whatſoever.” This ſtatute makes no 
diſtinction between ſuch colonies and planta- 
tions as were properly colpnies, or were planted 
by emigrants from Old England (ſuch as 
Virginia and New-England,) and fuch terri- 
tories as were obtained by conqueſt, (as 
Quebeck, Jamaica and Grenada,) which 
might with more propriety be called pro- 
vinces than colontes : but it relates equally 
to them both; ſo that both are, in the 
eye of the law, in the fame political ſitu- 
ation, that is, ſubject to the legiſlative autho- 

| rity 
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tity of the king and parliament of Great- 
Britain acting conjointly, but not to that of 
the king alone. And, as this ſtatute is 
merely declaratory of what the law was at 
the time of paſſing it, and does not purport 
to transfer any legiſlative power that had hi- 
therto been veſted in the king alone over any 


part of America, or that might hereafter le- 
- gally become veſted in the king alone over any 

future dominion of the Crown in that quar- 
ter of the world, from the king alone to the 
king and parliament conjointly, 1 ſhould have 
| thought it ought to have been conſidered as a 

parliamentary deciſion of all doubts that 
N might have been entertained before concern- 
ing the legiſlative authority over conquered 
countries, in fayour of the king and parlia- 
ment conjointly and againſt the n af 
the Crown * 


1 


FRENCHMAN. 


* It ſeems to me to put an end to the whole 
| queſtion. | However, as we have entered 
upon this ſubject, I beg you would go on 
with it, if not as a ſubject of law, yet, at 

| leaſt, 
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| leaſt, as a ſubject of hiſtory. of a peculiar- | 
and curious kirid, and inform me what Lord 
Mansfield ſaid cogceining the exerciſe of this 


ſuppoſed legiſlative authority of the crown in 


the caſe of Wales and the other. countries 
conquered by the Crown of England, which, 


you faid, he cited in ſupport of it. 


ENGL SHM AN. 
What he faid of Wales was in theſe 
words. As to Wales, Mr. Barrington is 
ell Farranted in what he has ſaid upon 
« the famous Statutum Walliz, or Statute of 
« Wales, in the 12th year of the reign of 


© more than a regulation made by the king, 


Lord Mans» 
feld's aſſer - 
tions concera- 
ing Wales. 


« as conqueror, for the government of that 


* country, which, the preamble of that ſta- : 


« tute fays, was then totally ſubdued. "And; 


« think fit to claim it as a fief appertaining 
e to the realm of England, he could never 
* think himſelf intitled to make laws, with- 
e out aſſent of parliament, to bind the ſub- 
jects of any part of the realm. There- 
* d as he did make laws for Wales with- 
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e * out aſſent of parliament, the clear conſe - 


Remarks on 


r quence is, that he governed it as a con- 
© queſt; which was his title in fact, and 
the feudal right but a fiction This 
was all that Lord Mansfield ſaid concerning 
the king's legiſlative power over Wales. 


FRENCHMAN., 


_ Theſe words appear to me to be rather ob- 
ſeure and unſatisfactory, conſidering the im- 
portance of the propoſition they are intended 
to prove, For, in the firſt place, Lord 
Mansfield ſeems to invert the argument that 
was neceſſary to his purpoſe, and, inſtead of 


ſhewing that Wales was confeſſedly a con- 
quered country, and that king Edward, con- 
ſidering it as ſuch, grounded upon that cir- 


cumſtance a right of making laws for it by 
his ſingle authority, and actually did make 
laws for it in that manner, he affirms that 
king Edward did make laws for it by his 
ſingle authority, and from' thence concludes 
that he muſt have conſidered it as a conqueſt. 
This reaſoning may be juſt ; but ĩt ĩs too ſub- 
tle and refined for my comprehenſion, and 

ſerves 


„ 
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ſerves only to perplełʒ me. And; in the ſe- 
cond place, I obſerve that Lord Mansfield 
won't take king Edward's word, (as it is gvven 
us in tlie preamble of this ſtatute,) that 
Wales was a fief of the Crown of England, 
or that he conſidered it as ſuch, and proceeded 
to make laws. for t as being ſuch, (which 
comes to the ſame. thing, ) but will needs inſiſt 
upon it's having been à mere oonqueſt, and 


upon king Edward's having thought it fo, and 
treated it accordingly. Nobo, fot my part, 


Tam inclined to give more credit to king Ed- 
ward's own: declarations concerning his opi- 
nions and the grounds of his proceedings upon 
this occaſion, than to Lord Mansfield's ac- 
count of them; and therefore I muſt needs 
think, either that Wales was really a fief of 
the Crown of England before king Edward's 
reduction of it, or, at leaſt, that king Ed- 
ward thought fit to conſider it as ſuch, and 
treated it as if it had been ſuch; which, with 
reſpect to the preſent queſtion, comes to ex- 
actly the ſame thing, becauſe, if it was treated 
as a ſief, and not as a conqueſt, it does not af- 
ford a precedent of the manner in which it is 
lawfal for a king of England to treat a con- 
Vo. II. M quered 
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An inquiry 
into the truth 
of the facts 
aſſerted by 
Lord Mans- 
field conceru- 
ing Wales. 


Firſt fa, 


to know how the fact ſtood upon this ſubject, 


. 
quered country. But I am ſomewhat curious 


both with reſpect to the feudal dependance of 
Wales on the Crown of England before the 
reign of Edward I. and with reſpe& to the 
authority by which king Edward made the 
regulations contained in the Statutum Malliu. 
Is it true, in the firſt place, as Lord Mansfield 
ſeems to aſſert, that the princes who governed 
Wales before the reign of king Edward J. 
England, and never did homage for thelr 


. principality to it's kings? and, in the ſecond 
place, that king Edward paſſed the Statutum 


Walliz by his fingle authority and without 
the concurrence' of his parliament ? Theſe 
are facts that are curious in themſelves, as 
points of hiſtory, and on that account I am 
defirous to be informed of the truth concern» 
ing them, though, perhaps, they are not 
very material to the deciſion of the (queſtion 
now under our conſideration, concerning the 
extent of the prerogative of the Crown' of 
Great-Britain with reſpe& to conquered coun- 
tries at this day, becauſe the conſtitution: of 
the Engliſh government has undergone; very 

conſiderable 


[ 8 ] 


foundations of it may be ſtill the ſame. 
_ ENGLISHMAN. 


Your laſt remark js certainly very juſt ; that 
the proceedings of the Crown in that remote 
part of the Engliſh hiſtory are but indifferent 
grounds to ſupport any doubtful claims upon, 
unleſs they have been followed by ſimilar ex- 


ertions of authority in more modern times,. 


with the hiſtory of which we are better ac- 
quainted, and thoſe exertions have been 
nerally acquieſced in and approved of, But, 
to come to the facts you inquire after ;— 
T have had the ſame curioſity which you ex- 
preſs concerning them, and have therefore 
looked into books of hiſtory, and into the 
Statutum Wallie itſelf, to ſee how the truth 
was concerning them. And the reſult is, 
that both theſe facts appear to me to be other- 
wiſe than Lord Mansfield has repreſented 
them: the country of Wales having not been 
totally independent of England before the 
reduction of it by king Edward I. but in a 
1 ſtate 


conſiderable alterations fince the reign of 
king Edward I. though ſome of the great 


They do not, 
upon inquiry, 


appear to be 
4 Mans- 


field has rey 


preſer ted 
them. 


1 
ſtate of feudal. dependanes on the kings of 
England, as king Edward affirms in the 
Statutum Wallie ; and the faid ſtatute not 
having been made by the ſingle authority of 
the ſaid king Edward, but with the aſſent of 
the great men of his kingdom, or the pro- 
ceres regni, which I take to mean the parlia- 
ment of the kingdom. But; that you may 
judge for yourſelf upon theſe matters, I will 
mention to you ſome of the paſſages in the 
old writers of the Engliſh hiſtory, and-in the 
Statutum Malliæ, upon which I een theſe 
opinions. 4 at e 
Prook from I the firſt Foakg e I find in the hif- 
— —— tory of Matthew Paris, (one of the moſt re- 
tion of Wales ſpectable of the old Engliſh hiſtorians,) the 


to the kings of 
England be- following paſlages relating to ancient victories 


— ILT of 3, gained by the kings of England over the peo- 
thy "8 Kd. ple of Wales before the final conqueſt of it 
by Edward I. even from the time of William 

the conqueror, which was more than two 

centuries before the ſaid conqueſt by king 

Edward. And moſt of theſe victories were 

concluded by a feudal ſubjection of the coun- 

try of Wales to the Crown of England, 


5 agreeably 
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Sgreeably to king Edvard the firſts deelüte- 


tion in the Statutum Malliæ, that is, by the 
perſormance of homage to the kings of Eng- 


land 8 80 the nobles, of Wales. 


in his account * reign of king Wil- 
liam the Conqueror, that faithful. hiſtorian 
relates that in the year 1079, (which was the 
13th year of the reign of William the Con- 
queror,) that warlike king marched into 
Wales with a numerous army, and intirely 
ſubdued it, and received homage and fealty 
from the petty kings, or princes, of that 
country. This is expreſſed in theſe words, 
Anno Domini 1079 Rex Anglorum Willielmus 
in Walliam duxit exercitum copioſum, et eam 
Ali ſubjugavit, et d regulis illius ditionis bo- 
nagia et fidelitates accepit. an 


The next king, William Rufus, made an 
expedition againſt the Welch, which was 
leſs ſucceſsful than his father's. Yet he by 
no means yielded up thoſe claims of feudal 
ſuperiority over them which had been either 
eſtabliſhed, or confirmed, by his father, and 
which ſeem to have been quietly ſubmitted 


to 


In the reign 
of William 
Rufus. 


953 


In the reign of 
Henry 1. 


86 J 
to during the remainder of the Conqueror 


reign, and for the firſt years of William 


Rufus s. Matthew. Paris's account of this ex- 
pedition is in theſe words. Zodem anno ¶ ſci- 
licet, anno domint 1094) Rex Willielmus in 


Voalliam exercitum ducere feftinavit, quod anno 
 preterito Wallenſes, multis Normannorum oc- 
cifis, procerum confractis firmitatibus, caſtello 


Mantis Gomerii direpto et babitantibus in eo 
inter fectis, igne et ferro finitimos depopulati 


Fuerant. Rex autem Willielmus, omnes fines 


Walliæ hoſliliter ingreſſus, cum, per montium 
diverticula et ſylvarum denſitates, ipſos per ſequi 
nan valeret, conſtructis in confinio caſiris, ad 
propria remeavit. a 


The next king, Henry I. reduced the 
Welch to ſubmit intirely to his pleaſure, as 
appears from this paſſage of Matthew Paris. 


.  Eoderts anno ( ſcilicet, anno domini 1113, Rex 


| Henricus, exercitum 'ducens in Walliam, ſub- 


didit fibre Wallenſes pro arbitris regiæ volun- 
tatis. And in the account of the tranſactions 
of the year 1121 the ſame hiſtorian has theſe 


words. Jude autem ¶ ſcilicet, a Londonirs) cum 


rex ad Walliam tenderet cum exercitu copioſo, 
| Wallenſes, 
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I 
Wallenſes,' ei ſuppliciter obviantes, concordati 
ſunt cum 19% Jew 2 ee vo- 
amal. 


K 
In the cell king be II. in 855 year 

of Chriſt 11 57, che Welſh were again obliged 

to do homage tothe king of England. This 

is related by Matthew: Paris in the words fol- 

lowing. Eodem anno Rex Henricus nagnam 

 paravit expeditionem, ita ut duo milites de totd 
Aglid tertium 1nvemrent, ad expugnandum 


In the reign 
of Hen, IL 


Wallenſes per terram et per mare. Intrans . 


ergo Walliam rex} extirpatis fylvis, nemori- 
buſque ſurcifis, atque viis patefattis, caftrum 
Roelent firmavit, alias munitiones, anteceſſoribus 
futs” ſurreptas, potenter revocavit, - caftellun 


etiam Baſingwere reſlauravit, et, Wailenſibus 


ad libitum ſubjectis, cum triumpho Anglian 
repetruit, Apud Suanduum * multorum W 
1 . nobiliorum. 


In the reign of king John they were again 
invaded by the Engliſh, and reduced to ſub- 


In the rei 
of king John. 


jection to the Crown of England, and were 


forced to deliver up to the king twenty-eight 
perſons by ny" of hoſtages for their conti- 
nuing 

* Probably Snowdon, 
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nuing ſubject to hit ſor the future. This is 
expreſſed by. Mathew Paris in the following 
words. Anno gratia milleſimo, ducenteſims, 
undecimo (A. D. 1211) Rex Anghrum Jo- 
lannes fuit ad Natok: Domint apud Ebora- 


4 com, prafentibus contetibtur. b& haronibus regni. 
* Quo etiam amo idem ru aud Album monde. 
rium, magno exercits congregate, profectus ef 
| . in Walliam, actuvs Ius Juli: ubi in fortitu- 
5 . dine graui, Vullia interiora periufirans, ad 
* Snaudunam uſque, obvia fibi quægue cunterendb, 
«i . penetravit.z" reger omnes et nobiles ſine euntra- 
1 Aae ee, D Be Ft pofte- 
*F rum -obfides wiginti afto fuſcepit ; er Inde bum 
1 proſperitate, in die afſumptionis beate Marie, 
a ad Alhum monafterium remeavit. In the fol- 
a lowing year the Welchmen made an incurſion 
| '® into Bagiand, and:took Sins Uf king Jh“ 
* caſtles, and put the gartiſons of them to 
'$ death, beſides ſetting ſeveral, villages. on fire, 
= and doing other miſchief. This made king 
* John collect a large army together, in order 


to invade Wales and deſtroy it with fire and 
ſword, and exterminate it's inhabitants in re- 
venge for the ſaid treacherous rebellion. And 


he immediately put to death 2 twenty-eight 
| perſons, 


Et WW, RHO WW x "HED PRES Og, ENT OE OE ISPOECETTIS 


co ea © 3 © uv 


( % J | 
perſons,” ho had been put into his hands the 
year before as hoſtages for the fidelity of the 
Welch. But he was perſuaded to deſiſt from 
his main purpoſe, of invading Wales, by 
ſome intimations he received of an intention 
was deſetvedly hated: for his 1nnumerable 
acts of tyranny and oppreſſion, ) either to take 
away his life themſelves or deliver him into 
the hands of the Welch. Nor did he aſter- 
wards reſume his deſign of invading Wales 
and reducing it again to his obedience, the 


remaining part af his reign (which was but 


four years,) being full of inteſtine troubles. 
But he does not appear to have ever done any 
thing that tended to a ſurrender of his claim 
of a feudal ſuperiority over the Welch, or of 
his right to the homage of their princes. 


In the yeat 1231, in the reign. of king 
Henry III. (who: was the fon of king John, 
and the father of Edward I.) the Welch again 
made incurſions into England, near Mont- 
gomery caſtle, under the command of Lew- 
ellin their prince, and gained an advantage 
over the Engliſh forces belonging to that 

Vox. II. N caſtle: 


In the reign af 


king Hen. III. 


( 90 ] 

caſtie: which occafioned the king to march 
thither with a body of troops to revenge theſe 
injuries. And he on this occaſion -rebuilt 
WO” Matilda's caſtle in Wales in an elegant man- 
ner with ſtone and mortar, and put a gar- 
riſon into it, in order to reſtrain the Welch 
- from making the like incurſions into England 
- for the future. This caſtle had been de- 
| nan 

n | 


$ebmilicn of In the year 1237 Lewellin, prince of 
a e Wales, ſent an. embaſſy to king Henry, re- 
Henry, in preſenting to him that he was now grown old 
and infirm, and deſirous of living in peace 
and harmony with all the world, and ſolli- 
citing the friendſhip and protection of the 
king of England upon that account, and of- 
fering, in order to obtain it, to ſubmit him- 
ſelf and all his poſſeſſions to the government 
and protection of the king of England, and 
to hold his lands. of him in ſealty and 
friendſhip, by a perpetual and indiſſoluble 
compact, and, whenever the king ſhould 
engage in any military expedition, to aſſiſt 
him with * arms, horſes and Money; 
| | 41009 
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91 
to the beſt of bis ability, as his faithful vaſſal 
or liegeman. The words of Matthew Paris 
are theſe ; quod ſe. ſuagque omnia ditioni ac tu- 
tele regis Anglorum ſubdere decrevit ; et de eo 


Remarkable 
words, de- 
ſcriptive of a 
feudal ſubjec- 
tion. 


tenerrt terras ſuas in fide et amicitid, inito 


fardere indifſolubili ; et, f rex in expeditionem 
iturus et, militid, armis, et equis et the- 
fauro, ſecundiim vires ſuas, ut ſuus fidelis, eum 
fideliter adjuvando promoveret. This propofal 
was accepted by king Henry, and confirmed 
by ſeveral of the great men of Wales, (the 
magnates Walliz, ) as well as. by the two bi- 
ſhops of Hereford and Cheſter on the part 
of prince Lewellin himſelf. Now the fore- 
going words contain the very definition of a 
fief;/ or territory holden of another by a feu- 
dal and * tenure, 


Prince Lewellin at the time of this treaty 


was much afflicted by the ambitious and un- 


dutiful conduct of his eldeſt ſon. Griffin, who 
was preparing to make war upon him in order 
to diſpoſſeſs him of the government. And it 


Prince Lew- 
ellin's diſlati- 
faction at the 
undutiful be- 
ha viour of nis 
eldeil lon, 
Griffin, 


was, in a great meaſure, with a view to re- 


preſs the inſolence of this ſon that he applied 


on this occaſion to king Henry for his protec- 


N 2 tion, 


He reduces 
Griffin to 
* — 


he found his death approaching. he abliged 
. anake of tis pribeipdlite.oh Noath- 


tion. The conſequence was-ſuch us he had 
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wiſhed. He got the better of his ſon Griftin, 


and reduced him to a compleat ſubmiſſion to 


his will; inſomuch that, chen, in about 
three years after, to wit, in the yeer 1240, 


his ſaid fon to confent to a ſetilemont he bad 


ellin, in April, Wales upon his ſecond ſon David, who' was 


1240. 


Griffins younger brother. Lewellin died 


ſoon after, to wit, in April, A 240. But 
after Lewellin's death Griffin tefuſed to ſub- 


| -mit to, this ſettlement, and a Mar noſe he- 


Diſſenſions 
between his 
ſons Griffin 
and David. 


The former is 
treacherouſly 
apprehended 
and impriſon- 
ed by David. 


tween the twobrothers, till David, by an act 
of treachery, got Griffin into his power und 


threw him into priſon; upon which Griffin's 
party, having loſt their leader, ſubmitted to 
the government of David. This act of 
treachery conſiſted in an invitation which 
David gave to his brother Griffin to come and 
meet him at a certain place, to treat of peace 
together; where when Griffin, confiding in 
David's promiſe of ſafety to his perſon, came 
in a peaccable manner, and in the mpany 
of Robert, biſhop of Bangor, and other 
great men of Wales, David cauſed him to 

| be 


be 
ſte 
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an 
fir 
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be apprehended and ſent to priſon, notwith- 
ſtanding all the remonſtrances that were made 
againſt ſuch a Proceeding by the ſaid biſhop © 
and other great men in whoſe: company Grif- 


fin had come to the ſaid meeting. The bi- 


ſhop of Bangor, through an honeſt indigna- 
tion at this piece of treachery, excommuni- 
cated prince David, and retired from Wales 


into England, and there ſollicited king Henry | 


to oblige David to ſet his brother Griffin at 
liberty, whom he had fo perfidiouſly thrown 
into priſon.” And the biſhop urged the king 
to do ſo to prevent a blemiſh in his own hon- 
our from a connivance at ſo baſe an act of in- 
juſtice in prince David, ne tanta taliſſue fa- 
cinoroſa tranſgreſis (ſays Matthew Paris,) re- 
mot as regiones curiamgue Romanam, in bonoris 
regii Iæſionem, macularet; which is agreeable 
to the notion that Wales was at that time a 
fief of the crown of England, by reaſon of 
which it became the duty of the king of 
England, as upper Lord of it, to attend to 
the complaints made by it's inhabitants of acts 
of injuſtice committed by it's princes who 
were his vaſſals or liegemen. Accordingly 
i appears that, upon this complaint of the 

biſhop 


commands 
David to ſet 


1 941 
biſhop of Bangor, king Henry wrote to 
prince David to command him to ſet his bro- 
ther Griffin at liberty. But David refuſed to 
do fo, and aſſured the king that, if his brother 
. were at liberty, Wales could never be at peace. 
Theſe things coming to the ears of Griffin, 
he ſent a private meſſage to king Henry, by 
which he aſſured him that, if he would uſe 
his power to ſet him at liberty and inveſt him 
with the government of North- Wales inſtead 
of his brother David, he would hold all the 
country from him, the ſaid king Henry, and 
faithfully pay him every year the ſum of two 
hundred marks, as an acknowledgment for 
it, and would moreover afliſt him to ſubdue 
all the Welch who were in rebellion againſt 
him, and who were ſituated at the greateſt 
diſtance from England and as yet unſubdued, 
juvaret eum diligenter omnes fibi rebelles Wallen- 
ſes, longinquos et indomitos, ſubjugare. This of- 
fer of Griffin's ſhews that the greater part of 
Wales was at that time conſidered as under a 
Feudal ſubjection to the kings of England, 
and that only a few of the moſt remote parts 
were conſidered as hitherto unſubdued by them, 


Cindomitos, ) or not reduced to ſuch ſubjection. 
This 
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This ſecret propoſal of prince Griffin to the 
king was ſupported by the ſollicitations of a 
very powerful Welch nobleman, whoſe name 
was Griffin ap Madoch, who exhorted him 
to enter Wales with an army and make war 
againſt prince David, who, beſides his treach- 
erous behaviour to his brother, had done in- 
juries to many perſons of conſequence in that 
country. The king liſtened to this propoſal 
and advice, and immediately raiſed a large 
army and marched with it towards Wales, 
declaring that he had found prince David to 
be a moſt diſloyal evader of the commands he 
had thought fit to ſend him, and a rebel to his 
authority, inaſmuch as he had refuſed to 
come before him to confer upon matters re- 
lating to the peace of Wales, according to 
an order which the king had ſent him for that 


purpoſe, though the king had promiſed him a 


ſafe conduct, quem cavillatorem in omnibus in- 
venerat et rebellem, nec volentem ad pacis collo- 
quium, juxta mandatum regis, etiam fub ſaluo 
ducatu, aliquands' venire. This is the lan- 
guage of a king towards a ſubject, and not 
towards an independent prince : ſo that Wales 
muſt at chis time have been conſidered by 

king 


King Hen 
bes — 
Wales againſt 
prince David, 
with a large 
army. 


(#7) | 
king Henry III. and the people of Englund, 
as u fief of the Crown of England, agreea- 
bly to what was afterwards, aſſerted by king 
e I. in the Statutum Mall. 


The approach of the Eaglith, army to- 
wards Cheſter, together with the conſciouſneſi 


that he had many enemies amongſt the Welch 
themſelyes, terrified prince Dawid and made 


* him reſolve to ſollicit king Henry's fayour, 


David weste 
with k, Hen; 


and promiſes 


obedience to 
him, and de- 
livers his bro- 
ther Griffin 


+. nto his hands; 


but adviſes 


He therefore ſent word to king Henry that he 
was ready to, deliver his brother Griffin into 
the king's hands, provided the king would 
leave him in poſſeſſion of his principality: of 
North Wales, which he was willing to hold 
of the king, and not only to take the uſual 
oath of fidelity to him on that account, hut 
alſo to give him hoſtages for the, continuance 
KC his obedience. But he at the ſame time 
*exborted the king to keep prince Griffin in 
confinement, and aſſured him that, if he did 
not do ſa, but ſhould ſet that prince at liberty, 
he would ſoon kindle new diſturbances in 
Wales, even in oppoſition to. the king's au- 


thority. The king liſtened to this propoſal of 


David and followed his advice, Griffin was 
delivered 


s 


land, 


EW, 

delivered by his brother David into king 
Henry's hands, with ſeveral of the m6ſt eml- 
nent perſons of Wales who! were given as 
hoſtages for the peaceable conduRt: of prince 

David and the reſt of the Welch nation. 

And they were all, by the king's order, ' cat= The king Im- 
ted to London under a guard, and there kept Eg prince 
in ſafs cuſtody in the Tower of that city. tower of Lot 
Theſe' things were tranſadted'in the ſimmer 3241 
of the year 1241, and were cumpleated be- 

fore Michaelmas' day. And, in eight days 

after Michaelmas, prince David himſelf, hav- 
ing firſt obtained a ſafe conduct from king 
Henry, came to London and preſented him- Prince David 
ſelf before the king / and then ald there took den, and takes 
an oath' of allegiance and fidelity to king 105,99 of K. 
Henry, and ſoon after ceturned to Wales in Henry 
peace. Et poſt offavum' diem feſti ſandti Mi- 

chaelis venit David Londinum ad Regemi ; et; 


fattis ibidm regi ligantid, fide, et juramento 


anni mode fidelitatis et ſecuritatrs, . . . dimiſ 
ſts in pace e ad propria remeare. Rex igitus, . 
fe Wallis fibi ſubjugatd, fine ſanguinis effu- 
one et ancipitis belli cafibus, de boſtibis ſuis, 
Den propitio,- teiumphavit. Here again woe 
have a proof that Wales was /ubjugate regi 
Vor. II. 0 Angliæ 
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Angliz, reduced to a feudal ſubjection to the 


king of England, or, in other words, was a 


fief of the crown of England. Matthew 


Paris has recorded the very inſtrument by 
which king Henry III. on the foregoing oc- 
caſion, entered into an agreement with the 
wife of prince Griffin, who was then a pri- 
ſoner in his brother David's hands, to ſet him 
at liberty and put him in poſſeſſion of that 
part of his father Lewellin's lands which; by 
the cuſtom of Wales, he was intitled to; and. 


that likewiſe by which prince David bound 
himſelf to king Henry to deliver up into the 
king's hands his brother Griffin, whom he 


then detained in priſon, and Owen, the el- 
deſt ſon of the ſaid Griffin, whom he like- 
wiſe kept at that time in priſon, and all the 
other perſons whom he had hitherto detained 
in priſon on account of the ſaid Griffin, and 
to abide ſuch judgment as ſhould be given by 
the king's court concerning the faid Griftin's 
claim to a part of his father Lewellin's lands. 
The whole tenor of theſe. inſtruments proves 


ſo clearly the feudal ſubjection of Wales at that 


period to the crown, that Matthew Paris, after 
reciting them and relating the attempt which 
5 2D 4 Tr prince 
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ptince David made three years after, to wit, 
in the year 1244, to withdraw himſelf from 
the ſaid feudal ſubjection, and become a vaſſal 
of the Pope, cannot forbear expreſſing his 
wonder that the court of Rome ſhould coun- 
tenance ſuch rebellious! and treacherous be- 
haviour, and exclaiming in theſe lively words 
againſt any plea of ignorance of the ſtate of 
Wales which the defenders of the proceedings 
of that court may be ſuppoſed to ſet up as 
an excuſe for them; Ef quis chriftianorum 
igmrat' Principem Walli& regis Anglize eſſe 
Vaſſalulum ? Theſe inſtruments contain ſuch 
a lively picture of the dependance of the prin- 
cipality of Wales upon the Crown! of Eng- 
land according to the feudal cuſtoms then. in 
uſe in England, that they are exceeding curi- 
ous'and well worth your reading at ſome hour 
of leiſure, as you ſeem fond of this 9 0 ot 
atitiquities. 5 5 


| FRENCHMAN. Way 
I ſhall be extremely glad to read them, or 


rather to hear you read them to me; and that 


at this very time, that we are examining the 
Tn, whether Wales was or was not a 
| O 2 | ficf 


1 
gef at tn Tren of Bünend /haibrs; the 


reign of Edward I. Fot I am now perfgdtly 


at leiſure, and my curioſity. is awakened, upon 
the ſubject: and I ſuppoſe you, have the-byok, 
at hand, as yau ſeem to have been lately gol - 


lecting thoſe extracts from it which, yoy- have 
- been juſt now reading to me in the courle. of 


our converſation. -. I therefore beg yay would 
read me thoſe inſtruments without further ce- 
remony, if it. does not give you too much 
trouble. For my part, I am fo deſirous of 
diving flac the Low e net nl 
_ (7 nah! 2 & 74 4 


ENGLISHMAN, 


e 


chink trhottemble ell er undd dn over to 


you, notwithſtanding I have fo. lately read 
them by myſelf. For ſociety in the purſuit 
of knowledge, as in every other occupation, 
doubles the pleaſure that arifes from it, and 
leſſens our ſenſe of the labour we ' beſtow 


upon it. And you rightly conjecture that J 


have the book at hand, and have lately been 


making the abovementioned extracts from it. 
| I will 


J 
n 
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I will therefore immediately fetch it on the 
next room, which is my library, and read 
theſe inſtruments to you without further 
delay. But you muſt take care not to gape 
while I am reading them, which perhaps you 


may find yourſelf inclined to do, as I believe 


aw orphan imagine. 


FREN CH en 


een —— 
that : and, beſides, I am bound in honour to 


hear them out patiently, after having preſſed 
you fo oro, 0p paar reading 


them. 


ENGLISHMAN. 


Well, here's the book that contains theſe 
inſtruments. The firſt of them is a deed of 
covenant between two parties, to wit, Henry, 
the third, king of England, on the one hand, 
and Senena, the wife of prince Griffin, eldeſt 
ſon of Lewellin, the late prince of North 
Wales, then a priſoner to his brother David, 
Ging in the behalf of her ſaid huſband 

Griffin, 


wife of Grif- 
fin, prince of - 
Wales, for the 
releaſe of 
_ priſon 
the impriſon» 
mentin which 
he was de- 
tained by his 
brother David. 


m 


N 
N 
: 
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1 
Griffin, on the other hand. It is in theſe 
words. Conventt inter domintim | Henricum | 


tertium, Regem Anglorum illuſtrem, ex wnd 
parte, et Senenam, uxorem Grifſint, ( filti Leo- 

lini, quondam Principis Northwallie) quem 
David frater ejus tenet carceri manciputum, 
cum Owenio filio ſuo, nomine ejuſdem Griffint, 
ex alterd : Scilicet, qudd prædicta manu 
cepit pro prædicio Griffino, virp ſus, qudd dabit 
domino Regi ſexcentas marcas, ut dominus Rex 


aun & prediftum Owenium, filum fuum, le- 


rari faciat à carcere pretitio;. ita quid Habit 
Judicio curiæ ſue, ii de Ture debeat carcere de- 
tineri. Et ut dominus Rex poſit judicium : 


curie ſue, ſecundum legem M allenſium, ei & 


heredibus ſuis habere faciat, ſuper portione 


. que cum contingit de hareditate qua fuit præ- 


difti Leolini, patris ſui, & quam prædicrus Da- 


vid deforciat ipſi Griffino. Tem qudd, ft idem 
b Griffinus, vel heredes ſiu, per confiderationem 
-  eurie domini Regis recuperent portionem, quam 
fe dicunt' contingere de bæreditate prædiłid; 
| Eadem Senena manu cepit pro prerdicto Griffino, 
 viro, & heredibus ſuis, qudd ipſe & heredes ſui 


in perpetuum inde reddent domino Regi trecentas 
marcas annuus; ſcilicet tertiam partem in de- 
nariis, 
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eſe nariis, & tertiam'partem in bobus & vaccis, 
um | & tertiam partem in equis, per eflimationem le- 
ing galium hominum, liberandum Vicecomiti Salo- 
9 peſburiæ & per manus ipfius Vicecomitis ad Scac- 
em carium domini Regis deferendum, & ibidem li- 
im; berandum : Scilicet unam medietatem ad 
ys feftum ſantt; Michaelis, & alteram ad Paſ- 
211 cham, Eadem etiam Senena, pro prefato 
bit Griffino, viro ſuo, & bæredibus ſuis manu ce- 
der pit, qudd fir mam pacem tenebunt cum præfato 
be- David, fratre ſuo, ſuper portione quæ eidem 
bit David remanebit de bereditate prædictd. 
4 Manucepit etiam eadem Senena pro difto 
11 Gri ino, viro ſuo, & bæredibus ſuis, qudd /f 
& aliquis Wallenfis aliquo tempore domino Regi, 
one vel beredibus ſuis, rebellis fuerit, prefatus 
2 Griffinus & heredes ſui, ad cuſtum ſuum pro- 
Ja- prium, ipſum compellent ad ſatisfaciendum 
lm domino Regi & beredibus ſuis, Et de bis om- 
en nibus ſupradiftis firmiter obſervandis, didla 
um Senena dabit domino Regi David & Rotherum, 
4; filios ſuos, obfides : ita tamen, quod i de præ- 
570, fato Griffino, viro ſuo, & Owento filio ſus, qui 
2 cum eo eft in carcere, humanitus contingat 
wn ante quam inde liberentur, alter prædictorum 
dex Morum etdem Senene reddetur, reliquo ob/ide 
Tis, 555 | remanente. 
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remanente. Juravit inſuper eadem Senens, 
tactis ſacroſanctis Euangeliis, pro ſe & pro 
prefato Griffino, viro ſuo, & heredibus ſuis, 
4 qudd bæc omnia fir miter obſervabunt; Et ma- 


3 [ jurabit cùm d carcere liberatus fuerit. Et 
| ſuper premiſſeſe ſubmifit; nomine if Gi, 
| | viri ſui, Furiſdlictioni venerabilium patrum 
| Herefordenfis\& Lichefelden/is Epi ſcoporum: 


quem dominus Rex elegerit, ad requifitionem 
i ipfus domini Regis, per ſententias excommu- 
4 nicationis in perſonas, & interdidti in terras, 
: eos coerceant ad prædicta omnia & fingula 
. ob ſer vanda. Hec omnia manucepit prædicta 
Senena & bond fide promifit ſe facturam & 
| curaturam qudd omnia impleantur : & gudd 
. prefatus Griffinus vir ſuus, cum liberatus 
| HFuerit, & beredes ſui, bæc omnia grata habe- 
f - bunt; & complebunt, & inſtrumentum ſuum 
; inde dabunt domino Regi in formd prediftd. 
Ad majorem figuidem hbujus rei ſecuritatem, 
fattum eft hoc ſcriptum inter ipſum dominum 
= Regem & didtam Senenam nomine præfati 
1 Griffni, viri ſu?: ita quod parti remanent! pe- 
nes ipſum dominum Regem appeſtum eft Hgil- 
| lum 


3 nucepit, qudd dictus Griffinus, vir fuus, idem 


Ita quid præfuti Epiſcopi, vel eorum alter, 
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@ par See — 
prefers Grid vori fas, Aff I figitlan 
min Reginz dul de. frpradsivis ctinne omnil- 
bus complendit, &  fitmiteh ubſertvandis, dedle 


ſredidte Settna, 'nomine pref ati. Gti flomi, virk 
ſui, domino Regs plegios fupraftriptory Viulli. 
cet, Radulpbum ae Martxo mari, Walterum de 
Clifd, Neger de Minte aiv, Seneſcallum 


cine, Mapei Mailgit, Meredut 


fhumRoberts,Griffinum farum Midodoc ar Bran · 
fad. Howell & Mireduc fratrem cjus, Griff. 
num lim Mm . Nai bier omni pro 


prgfaru Send maniceperunt, & chartas unt 


ip diinino r Feterunt. Acta apud Salbpeſbu- 
riam die Lune. prixind ante Affamptionem 
beats ono oe _ APE - 
neee 0 


de Montalt, Reward of Cheſter, a great Eng- 
lin baron of thaſe days, (who probably had 


upon Wales,) whereby he became a pledge, 
Vor. II. P or 


eee ee b Matic 0 
Paris 69;this ca ſon, is the charter of Roger 


poſſeſſſons in tho Eagliſh counties bordering = 


* 
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or ſutety, to king Henry for the due per- 
formance of every thing that Senena, the wiſe 
of prince Griffin, had covenanted to be per- 
ſormed tothe ſaid king, by the ſaid Griffin, 
Aud there were ſimilar inſtruments executed 
to the king by all the other barons, both Eng- 
liſh and Welch, mentioned in Senena's deed 
of covenant, above recited, u her pledges to 
the king for the due performance of the faid 
covenant,” namely, Ralph Mortimer, Walter 
Clifford, Mailgun the ſon of Mailgun, or, 
(as I ſuppoſe) 'Mailgun ap Mailgun, Mereduc 
the ſon, of Robert, or Meteduc ap Robert, 
Griffin, the ſon of Madoc, of 'Branfeld;' or 
Griffin ap\Madoc; of Beunfeld, Howel, and 

Mereduc, his brother, and Griffin, the ſon 
of Wenunwen, or Griff ap 'Wemunwen ; 

of whom all but Ralph Mortimer and Wal- 
ter Clifford, ſeem to have been powerful men 

of Wales. This charter of pledgeſhip is in 


A moms, or theſe" words, Omnibus bot ſeriptum wvifiuris 


K 


ledgeſhip, 
— de 


of Rogerus de Monte alu, Seneſeallus Chrise, ſa: 
lutem. Sciatit qudd' ago me comſtitii plegium 
Senenx \uxoris Griffini fili - Ledlini,'itordam 
Princigis Noywallie; & manucepi pro ed ergd 
ee aaa; I illuſ⸗ 

. tren, 
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trem, aud amid pug cot uenlionavit eidem 
domino neo nome prœiſati viri ſui, pro libe. 


ration Jud & Ogoanti. flis ſui d carcere; in 


que: David frater qius, eus detinet, S aro! per- 


tian que ihſum ii numcuntingit de bereditas m 


gute uit frœlicli Leulini patris ſui, & quam |, 


fræſatus Dovid froter cus ei deferciat, damino 
ragi uſimiter olſer uabit. In 2 
buc. ferepto Sgillum , meum appeſii.  Atum 
apud Salopesburiam die Lunæ ante eee 
B. Maria. Amm rexni ipfus . 
DM Wert Fre ad 1s 
The next inſtrument. mmched — — — 
Paris is a charter, or deed, of fealty, by which 
Mardog ap Howel, a powerful Welch baron, 
recorded; and-configmed an, oath. af fealty, 
or allegiance, which he had taken to king 
Henty, by which he had bound himſelf to 
be for ever faithful ta him, and alſo recorded 
and confirmed a certain truce, or ſuſpenſion 
of hoſtilities, which he had lately made with 
the above-mentioned. Ralph Mortimer, with 
whom he had been at war. This inſtrument 
ſeems to be curious alſo in another view, by 
ſhewing us that, in this remote age, the great 
barons, of England did ſometimes make war 
P 2 upon 


dt, 
= out the kings commasd. Ie ie mthewords 
AJ. fttadey following. Sciaxt pa, & fue, pu 
lt of = great ego Morducus, filius Howel, 'taftis facrfanth; 


Welch baron, 


or land-hold- rau,, qudd ah iffe die ih anted omnibus deb: 
Henry 111, vile mais ervad fidelitatem domint regis Hnghia, 
& feruiam of fideliter & dera cum oö 
\ viribus mis,” & toro Foſs mev, queandooungae 
1 Indiguerit' ferujtio mevy & treugam im- 
num Redulphum de Mortus Mari & me ininam, 
uſque ad f ſantN" Michaths, an reg 
regis Henrici vige/imo quinto, ex parte med 
fidebiter objervabo + & nam al fidelitatim' db. 
mino regs in perperunm obſeruandem, qaim ad 
freugas prodittas alſer bund uſyut ad termi- 
mum predtictum, Sippofed m ſuriſdiciim domi- 
ni Hrrefordenſis rpiſcopi. S abmini Coventren- 
fis & LitchftMdenfis ciſcupi, vel dlterius rorum, 
+ quem dominis rex ad hoc elegerit, — 2 
rontrd pra dictum fidelirutem abmini regis, vel 
rontrd obſervantiam predicturum treugarum, 
venero, liceat ets, vel corum alteri, quem ab- 
minus rex ad boc elegerit, perſonam meam & 
omnes meos excommunicare, & terram mean 
interdicere, donec de tranſgreſione ipſd ſatisfe- 
gerd ad Plemam. Et. farftan infra prediftum 
Hatun 
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Kun 8. Mibbantis, ines pred Ra-. 
dulphym du Mortud Ar & me nulla hn 
ſueris reformata, diodt poſt feln i hid ls, 
mover fpradiito Radulpho, non obligabit me 


predidum jus umentum, dum tamen ergd do- 
mhum regem fidelitatem obſervem cent, , 
aut predifiug of» Bo N Ah, poft pres 
Hafum terminum mir nos moveditr, nibile- 
minds- dumb ben fufſinebit; quod ego & 

nei receptemur in terra ſud, gem ali fuel 
ui. A predifta autem bfervands demino 
neg & beredibus furs, oblige me per Jura- 
wentum prædidtum, & por Agill um appel 
nionem, quod huiſc foripte appofiui, ad majorem 
confirmationom pd Aw in craſe 
tino 'nſſumptionts: beute Marie, anno Nr 
regis Henrico vere ow 1 


The hiſtoria then tells us Ane follows 
ing Welch barons, to wit, Owen ap Howel, 
Mailgun ap Mallgun, Mereduc ap Mereduc, 
Howel ap Cad walthlen, and Cadwalthlen ap 
Howel, executed charters of ſealty to the 
king of the ſamo tenour with the fore- 
going, 


The 


ry 


Subſtance of . The 
a charter, or | 


deed, of feal- Paris upon this ogcaſion is the charter ob ptince 


K. Henry III. 


The words 
* Aadelibus, ad quos preſentes literæ pervenerint, 


| tne] 
laſt inſtrument ,cecited.'by Matthew 7 


David, by which: that prince binds bimfelf 
to king Henry to deliver up his:brother-Grif- 
fin, then a priſaner in his cuſtody, and his 
hrather. Gtiſſin's eldeſt. ſon, Owen, and the 
other perſans then in priſon by his, David's, 
order on, aocount of his ſaid brother Griffin, 
into king Henry's hands; and to ſubmit to 
the judgement of king. Henry's court with 
teſpect to the claim of. Griffin to a part of 
his father Lewellin's lands; and to do many 
other things, therein mentioned, fot king 
Heory's ſatisfaction; and, particularly, to 
Hold his hare of his father Lewellin's inheri- 
tance, that ſhall be adjudged to him by the 
king's court, of king Henry in capite; and 
that his brother Griffin ſhall do the ſame 
with reſpect to the part thereof which ſhall 
be adjudged to him. The words of this deed, 
or charter, are as follows. Omnibus Chriſti 


in 


David, filius Leolini, ſalutem. Sciatis guid 
canceſſi domino meo, Henrico, regi Angliæ il. 
luftri, filio domini Febannis regis : guòd delie 
berabo Griffinum fratrem meum, quem tenco 

" incarceratum, 
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Incarceratum, und cum filio ſuo primegemitd- 
& allis, qui occafione —— Griffini ſunt 
in parte ned incarcerati, & ipfos eidem do. 
mino meo regs tradam. Et oled abo Juri 
in curid ipfur demini regis; tam fuper eb, 
utrum idem \Griffinus arbeat tentri captul, 
quam fuper portione terre,” que fuit predith 
Leolini patrit met, f qua ipſum Grim 
contingere debeut ſecundum - confiretudinen 
Wallenfum; ita qudd pax ſervetur inter me & 
prediftumGrifinum fratrem meum, [et] gbd 
caveatur de ipſd tenendd fecundim confideras 
tionem curie ipfus domint regis: & guad tam 
ego gudm præidictus Griffinus portiones noftras; 
que nos contingent de prædictis terris; tenebii 
mus in capite de prædicto domino rege. Ex 
gudd reddam Rogers de Monte alto, fentſeallo 
Ceftrie, terram ſuam de Mubant cum perti- 
nentiis: & jb: & aliis baronibus & Water 
domim egis, ſrifinas terrarum ſuarum, orcu- 

pataram à tempore belli orti inter ipſum : 
aminum Jubunmem; regem, & prediftun 
Ledlintim; putrem meum ſulvo jure proprice 
tatih. eujuſiiber pacti & inſtrumenti, ſuper quo 
Labitur Juri bino, inde, in curid iþfus domi ni 
. E vadòd reddam ipi domino beg 


oy ond 


fl 1 JW : 

Annes axpenſar, uad ipſe &. fai fecerunt 
arraſoue exercitds. ius. . vd ſarisſa- 
dam ur damit & injuriis l l & fu, 
ſecundum confiderationem curia predict e. vo 
mailgfat#ores. ipſes ii damins regi reddam. 
Es gudd fimiliter domino regi redaam.omnig 
hemagia, gu domina Johannes, rex, pater 
fi babies: 2 gue dominus res de June ba- 
hers deer: & ſpecialiter. omn tum  nebdlium 
aden. Et quid Liam. dowinus rex mn 
limiter eliguem de. fuis captivis, m ip WM /« 
denne regs, & fait romaneant feiline. fue, 
Et:gudd.terra.de Engloſmore, cum Pervinen: 
His Jig, in perpetuam remanebit domins regi 
&. haredibus favs. Es gad de caters non 
raceptabe whiagus wil foris bannigtos piu 
duns Tegit, vel baron ſuornm ds marihid, 

in terrd med, mec permittam-receptari,.” Et 
d. mne articulic. ſapradiflic, & fogulis 
Jirmiter & in ger petuum obſeroandis, damine 
regs & Aurelius quid, pro me & heradibuc 
n candle per obſodes M pignora, & ddt 
madie, quibus dn nu rex dicere veluenit & 
diftare. Rt in bis & in omnibus ulli, habe 
valuntati & \ mandetis ipius domits rugis, 
eee eee In cui 
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rei teſtimonium preſenti ſcripto Sigillum meum 
appendi, Actum apud Alnet. juxta fluotum 
Elvey de fanflo Aſaph, in fejio decollationis 
§. Johannis Baptiſte, anno predicti domint 
regis Henrici vigeſimo quinto. Et ſciendum, 
quod illi qui capti detinentur cum prædicto 
Griffino, eodem modo tradentur domino Regi, 
donec per curiam ſuam conſideratum fuerit, 
trum, & quomods, debeant deliberari. Et 
ad omnia firmiter tenenda, ego David juravi 
ſuper crucem ſanctam, quam coram me fect 
deportari, Venerabilis etiam pater Howelus 
chiſcopus de ſancto Aſapbo, ad petitionem me- 
am, firmiter promiſit, in ordine ſuo, guod 
hec omnia predifta faciet & procurabit, mo- 
dis quibus poterit, obſervari. EAdenevet figui- 
dem Wangan, per præciptum meum, illud idem 
juravit ſuper crucem prædictam. Actum ut 
ſuprd. Prætered conceſſi pro me & beredibus 
mets, quòd. ſi ego vel heredes mei contra pacem 
domini regis vel heredum ſuorum, vel contra 
articulas prædictos, aliguid attentaverimus, 


 tota bereditas naſira domino regi & beæredi- 


bus ſuis incurratur. De quibus omnibus & 
fingulis, ſuppoſui me & beredes meos $f uriſ- 
dictiani archieptſcopi Cantuarienjis, & eprſ- 

Vox. II. C  copprum 


Concluſions 


drawn from 


the foregoin 
Charters, K 


{ 14 1 
coporum Londinenjis, Herefordenfis,” & Co. 
wentrenſis, gui pro tempore præerunt, quid 
omnes, vel unus eorum, quem dominus rex ad 
Loc elegerit, poſit nos excommunicare, & 
terram noſtram interdicere, fi allquid contrd 
predifa attentaverimus. Et procurài, qudd 
epiſcopi de Bangor, & de ſantto Aſaph, 
'chartas ſuas domino regi fecerunt, per qua. 
conceſerunt, quid omnes ſententias, tum ex- 
communicationis quam interdifti, q pre. 
dickis arcbicpiſcupo, epiſcopis, vel aliquo 
eorum, ferendas, ad *mandatum eorum exe- 
guentur. { | 

FRENCHMAN. - 

I am much obliged to you for reading theſe 
charters to me, and hñave been greatly enter- 
tained by them. They ſeem to me to prove 
moſt clearly that Wales was at that time held 
of the crown of England as much as any 
part of England itſeif; or, at leaſt, that 
thoſe parts of Wales over which the influ- 


. ence of the two brothers Grin and Da- 
vid extended, were held fo. 'Oriffiti's wife 


Senena even engages for him that he and his 
heirs for ever ſhall pay a yearly rent, or ac- 
knowledgement, to King Henry and his ſuc- 

ceſſors, 


( ms 1 


ceflors, of the value of 300 marks fer annum, 
for his portion of his father Lewellin's lands, 
beſides, engaging that he ſhall, at bis own 
expence, compel any of the Welch, who 
ſhall at any time rebel againſt the king, to 
return to his obedience and make the kin g 


full ſatisfaction. And David, (whoſe 
charter of fidelity ſeems to be mare 
important. than the other, becauſe David - 
was at that time in poſſeſſion of the govern- 
ment of Wales, and was permitted by king 
Henry to continue ſo in conſequence of his 
performing the things ſtipulated in that char- 
ter,) ſpeaks of king Henry as being bis Lord, 
(dming meo. Henrico, regi Angliæ,] and pro- 
miſes to abide the judgement of the king's 
court, bath concerning the juſtice of his im- 
priſonment of his brother Griffin, and con- 
cerning the claim of Griffin to a part of his 
father Lewellin's lands, and that both he and 
Griffin ſhall hold their lands of Henry in 
capite. And he further engages to procure 
king Henry all the homages in Wales which 
king John, his father, bad received, and 
which king Henry himſelf ought by right to 
have received, that is, he ſays, the homages 
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Wales was 

not a ſingle 
fief holden of 
the crown of 
England by 


- the prince of 


Wales, but an 
aſſemblage of 
fiefs holden 
ſeverally of 
the crown of 
England by 
the princes 
and other 
great barons, 
or land- hold - 
ers, of the 
country. 


E CEE 
of all the nobles of Wales. [E. quod. mi- 
liter domino regi reddam omnia homagia que 
dominus Jobannes rex, pater ſuus, -habuit, et 
gue dominus rex de jure babere debet, et, ſpe- 
cialiter, onnium nobilium Mallenſum.] No- 
thing can be a clearer proof than theſe words, 
that Wales was at the time of this charter in 
a ſtate of feudal ſubjection to the crown of 


England. But, I think, they ſeem alſo to 
ſhew that it was not a ſingle fief of the crown, 


held of the kings of England by the princes 


of Wales alone, (as Normandy had been 
held of the crown of France by the dukes of 
Normandy alone,) but rather that it was an 
aſſemblage of fiefs of the crown of England, 

held ſeverally by all the nobles of the country 
as well as by the princes of it. For the nobles of 
Wales do not appear to have held their lands 
of the princes of Wales (as the nobles of Nor- 
mandy held'their lands of the duke of Nor- 
mandy) but to have held them immediately 


of the king of England, and that by military 


tenure, For this ſeems to be the meaning of 
the words uſed in the ſecond inſtrument 
you read to me, to wit, the charter of alle- 
giance, or fealty, of the Welch nobleman 
named Merduc ap Howel, which are as fol- 

lows ; 
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lows ; Juravi, quod omnibus diebus vitæ meæ 
ero ad fidelitatem domini regis Angliæ, et ſer- 
diam ei fideliter et devote cum omnibus viribus 
mets et toto poſſe meo, gy Row | 
rit ſervitio me. 


ENGL. IS HMAN. 


Your remark ſeems very juſt. It does in- 
deed appear from theſe inſtruments, that 


Wales was not a ſingle fief of the crown of 
England, but an aſſemblage of fiefs, the ſe- 
veral nobles, or great land-holders, of the 
country, all holding their lands immediately 
of the crown, and doing, or owing, homage 


for them to the king. And, as to the go- 
yernment of it, it ſeems probable from ſeveral 


paſſages in the ſaid Matthew Paris's hiſtory, - 
that the kings of England permitted them at 
this time to elect their own governours, whom 
they called princes, and to make uſe of their 
own laws and cuſtoms, fo far as was con- 
ſiſtent wich their allegiance to the crown of 
England, and with the obligation they lay | 


ud in conſequence of that allegiance, to 
ſubmit to the judgement of the king's great 
court in ſuch'caſes as ſhould be brought be- 

fore 


A conjecture 
concerning 
the govern- 
ment of Wales 
about the year 


1241. 


[ 18. 1 
fore it, as for inſtance, in diſputes with their 
Priaces, of between baron and baron, both 


tenants in capite of the crown, concerning 
their lands. This ſeems to me to have been 
at this time the political condition of Wales. 


FRENCHMAN. 


This political condition ſcems to be a 


cloſer connection with the crown of England 
than the condition of a country holden of the 
ſame crown as a ſingle ficf by the prince of 
it, and in which all the land-holders but 


the prince, had held their lands immediately 
of the prince, and not of the king of Eng- 
land. For in that caſe only the prince of 


the country would be immediately connected 


with the crown, whereas in the preſent caſe 


every great noble, or land- holder, was fo 
connected. Wales therefore was at this 
time more diſtant from the ſtate of a country 
that was tatally independant of the crown 
of England, (which was the ſtate in which 
Lord, Mansfield ſeems to have ſuppoſed it 
to be before the conqueſt of it by king Ed- 
ward the 1ſt,) than it would have been if 
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1 it had been Held of the erown by its princes 
as a ſingle fief, in the ſame manner as Nor- 
* mandy had been held by its dukes ef the 
4 crown of France. And therefore it ought by no 
| means to be conſidered in the light of a mere 
conquered country, taken from an alien ene- 
my, when Edward the 1ſt reduced it to his 
* obedience, as Lord Mansfield ſeems to have 
nd conſidered it; nor can any argument be de- 
C rived from it, one way or the other, .con- 
of cerning the extent of the prerogative of the 
= crown with reſpect to conquered countries. 
M But, pray, fince we have gone ſo far into 
of the hiſtory of the dependance of Wales on 
ed England, let me know what Matthew Paris 
fe and the other old hiſtorians ſay of the con- 
o dition of that country during the remaining 
<A part of the reign of king Henry the 3d after 
ry ; the year 1241, when the aforeſaid charter of 
_ prince David was executed, and during the 
ch ten or eleven firſt years of the reign of king 
it Edwatd the iſt, and before his final reduc- 
4 tion of the country and paſſing the Statutum 
if Walliæ, which, I think you ſaid, was in the 


Edward, 


No argument 
can be drawn 
from the caſe 
of Wales with 
reſpe& to the 
power of the 


Crown over 


conquered 
countries. 


Of the politi- 
cal condition 
of Wales from 
the year 1241 
to the final re- 
duQtion of it 
by K Edw. I. 
in the year 
1284. 


year 1284. Did either king Henry or king 
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Edward, during this interval, remit the ho- 
mages of the princes and other great barons 
of Wales, or, in any other manner, re- 
nounce their ſovereignty over Wales, and 
acknowledge it to be an independent country? 


ENGLISHMAN. 


Far from it. The connection between 

Wales and the crown of England was rather 
ftraightened than relaxed during this period, 
as you will judge from the ſhort ſummary 
of the hiſtory of it which I will now endea- 
vour to relate to you. 


After the aforeſaid agreement between 
David, prince of Wales, and king Henry, 
which was in the year 1241, every thing 
went on ſmoothly between them for about 
three years. And it ſeems probable that 
David's ambition during this time was ſome- 
what reſtrained by the fear that king Henry 
might, if he was provoked by any new at- 
tempts of David, . ſet his brother Griffin 
(who was a priſoner all that time in the 
Tower of London) at liberty, and encourage 
him to lay claim to the government of Wales. 
| But 
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upon atbhe gn, and broket tas neck. 


[C6121 J) 


But he was delivered fem hi HH D Hen ſn Death, of 
io.the, monthoof March) init yoat N 24, Welch pri _ 


by the death, of Geiffi, hong Ding impe- | 21 
Heat of hie conffivernt#t f va kelled in n. 
deauduring tu οα, his pſehpA from a 1 a 
Tewerso Thie:wangnar of! Ha death; wunde. 
He tor üinta long they — . 
cloths; and-tapeſtqc ot. his, wharfments; ant! | 
fee bt. faſtened tham:; tagether Ad 38 0 =_ 
makeos lng eng, by [whichitherhaped h 
thould-hejable notles:bimielf donio/ from hc 
of The!1 windows nofolbiy apa amd 
make usb ache. Had be; actordingly at- 
dempted it. Bm. th ſtriog trdolrg to be too 

ſhort to reach the ground, he hung for forte 

time in the air at the end of the ſtring at a 

torifderablt Sbight/ from the gidund; and 


at lbſts dhe (ſtring breaking with his weight, 


be Felt dean : through that: remaining lpice = by 


Kinig/Hency, /whembe heart! bft, war bn 


with (the) petfons-who hau the cuſtody uf 
him, far'thtio negligence in ock !preventing 
bim fronk making ſuch an attempt, and 
ordetedi his eldeſt vu, Owen; why had been 
kept a priſoner uni him in the Tower, to be 
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' «his prines GHAri ſeerms in the'ovenit' tot Have 
deen a misfuttune to ling Henry. Forlvey 
F coor after it bys Rnd bie brother David cabal. 
abſolve l. Mug wich the Pope io ſnaks iofr his obedience 
= 0 K. . to the king;- and beconie'a'vaflll[” or tent, 
A. B. 1244: wfinhd"PopeyVand? pay him a tem ef the 

hundred marks per amum ſet the lands he 

Meld 4h Wales, if che PbpS wöuld dbſolve 

him trum his" bath of . alliance to Ang 

entry, which le pretended had Bebf c- 
ctortod from him by violence and the Pope 
Agreed to the propofal} to che great und juſt 
porn. ek ge- n f r 
O Paris: t aud ati d on] adi d of! 

8 36 Faint ad ? 5 oP i 18 ue di ni Si 
Prince Dan br Upbnchigagetemend width Pope; hich 
Welchmen Mas in the cycar 1244; prince David atid! the 
king Hear, -Welchmen ropenty'took/ artas ragainſt>kinh 
and make in- , Henry andoihralled the atijoming counties!of 
England. England 3. and, by therinegligence ahh inzt- 


AD. 1244. "tivity of the kinks they met with-confidetable 


ſucceſs. The war, dor guther rebellion, con- 
itioued through the year 1245:andtothe yelr 
::1246, but with: grdat loſſes and migfortanes 
to the Welch as well as tlie Eogliſh and in 
15759 | L. 1 .40 © the 
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the ſpring of the 'year F246" prinos David 


died; leaving Waleb in a miſerable” ſtate of: '/ 
confuſion and deſdlation. Upon Davide 


death the Welchmen choſe for their prince, 
or leader, the ſon of dne Griffin who wWäs u 
great favourite of king Henry, who ſeems to 
have been the perſon” mentioned in the ao- 


* i1 4” Mi? 
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count of the year 1241, under the name of 
Griffin ap Madock, as a very powerful 


Welchman, who at that time perſuaded the 


king to march into Wales with an army 
againſt prince David in order to force him to 


ſet his brother, prince Griffin, dt liberty. 
When chis Griffin, king Henry's favourite, 
heard that the Welchmen had choſen his 


ſon for their prince in the year 1246, he left 
the king, who had tilt then entertained him 
at his court with great honour, and fled into 


Wales to ſupport his ſon in his new dignity. 
And the hoſtilities continued between the 
Engliſh and Welch for ſome years, to the 
great diſadvantage of the Welch and devaſta- 
tion of their country, inſomuch that ſome of 
the Welch biſhops fled into England to beg 
a chatitable ſubſiſtence from ſome of the rich 
religious houſes. there, the lands of their 


Upon the 
great devaſta- 
tion of Wales 
in {the courſe 
of the rebel- 
lion, ſome of 
the Welch bi- 
ſhops fled into 
England for A 
ſublſtencg, 


R 2 biſhopricks 


In A. D 1250 
the Welch are 
intirely redu- 
ced to the o- 
bedience of 


king Henry. 


The kin * 
points John de 
Grey, — 
liſn baron, for 
their govern» 
our, in conſi- 
deration of a 
yearly rent of 


mr 


And ſoon af- 
ter appoints 
another Eng- 
lich baron, 
nam'dAlande 
Zouch, gover- 
nour of Wales 
in — 
ohn de ; 
1 conſidera · 
—.— 
rent of 733 


pounds ſierl. 
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biſhopricks being laid waſte and xendeved of 


no value to them. At laſt in the year 136, 
that is; faut yrars after che dtath of.» Þrince 
David, and ſix ears after the commencement 
of this zcbellion, the Welch: werd quite con- 
quered and reduced to the obedience af king 
Henry, and obliged to receive the Engliſh Jaw 
amongſt them, and an Engliſh baron fer their 


governour, to whom king Hebry: let Melt 


eountry, or the government of jt, to farm 
for a yeatly rent in money. The firſt perſou 
he appointed 4n this manner to govern Wales 
was one John de Grey, ha paid him five 
hundred marks, or three hundred and thirty 
three pounds ſterling, a yar for the govern- 
ment; and in a ſhort time after he removed 
this John de Grey from the government, 
and gave it to another Engliſh baron, named 
Alan de Zouch, who offered him a; higher 
rent for it, namely, the yearly ſum of eleven 
hundred marks, or ſeven: hundred and thirty 
three pounds ſterling a year. This was the 
caſe with that part of Wales which was ad- 
joining to Cheſhire; It does not appear that 
the more remote and interiour parts of Wales 


were yet reduced to this condition. 


This 


822 2 
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This Alan de Zouch had the title of Jui. 
tiarius Mullia, or Juſtitiary. of Wales, or 
thoſe parts of Wates which were adjoining to 
Cheſhire. And Matthew Paris ſays that in 
the year 1242, be brought a: conſiderable 
quantity of money from thence, of the king's 
revenue, in carts, to the Exchequer in Lon» 
don, and that he there publickly declared on 
that occaſion, ud roa Wallig obedienter et 
in pace legibus ſubjacet Anglicanss, that all 
Wales was reduced to the king's obedience, 
and had/quietly ſubmitted to the Engliſh law. 


to the abbey of Saint Alban's, ſaid the ſame 
things At this time therefore Wales was 
mote than a fief of the crown of England; 
it was f part of the realm of England in the 
ind A Ne: of the ag 


In the year 1254 king Henry the 3d pave 
Wales, Gaſcony, Ireland, Briſtol, Stamford, 
and Graham, to his eldeſt ſon prince Edward, 
who was afterwards king Edward the 1ſt, 
but who was at that time a boy of fifteen 
years of age, and whom he had juſt then 
martied to Eleanor, the ſiſter of Alphonſo, 

| one 


The title of 
AlandeZouch 
was Tuſlitia- 
rius —— or 
uſtitiary 
Wake | 


And the biſhop of Bangor, 'who had retired 


King Henry 
—* — 
tion of Wales 
and Ireland, 
and ſeveral - 
other domi- 
nions, to his 
ſon Prince Ed. 
ward upon his 
marriage. 


A. D. 1254. 


tion, I: conceive, Wales for the firſt time 
became a Angle chief of the crown of Eng- 
land, having before the late rebellion been 


New diſturb- 


ances ariſe in 


Wales in con- 


ſequence of 
the oppreſ- 
Hons of one 
Godfrey de 
Langley, their 
governour, 


They will not 
acknowledge 
Pr. Edward 
ſor their lord. 
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one of the kings of Spain. By :this-fbiia- 


(as we before obſerved) an aſſemblage of 
fiefs holden of the Crown by the ſeveral 
great land-holders, or nobles, amongſt whom 
it was divided, who all did homage to the 
kings of England for the n Wan re- 
E poſſeſſed. Ta 1 


bene Ws was ow ade oh 
ſturbed by the oppreſſions of one Godfrey 
de Langley, whom the king had ſet oves 
them as their governour, or juſtitiary, and 
who ſeems to have been continued in that 
office after the king's gift of the country. to 
his ſon Edward. Theſe oppreſſions were ſo 
many and great that the Welchmen again 
took arms for their defence. They had not 
acknowledged Prince Edward for theit lord, 
in conſequence of the above donation of his 
father, though they had ſubmitted to the 
king himſelf: but they ſeem to have thought 
that the king had no right to alienate his 
immediate ſovereignty over them to his ſon 
| without 


MSSY7 SRI TFETY MY yr rc nr 


2 14 


a 


711 


> 
3 r. 


over 


L *£27 ] 
without tar bönlent; and they” wete net 
diſpoſed to ecnſert & Have Prince Edward 
er Weir lörd uff account of the eHHreim in- PhEdivard ih 
blend ard Wpesttee Wäth hid! ke And his be ho tate 
Wholo'46uth0l8;08y BiifexitipItdhipep beer . 
lol tretied wwe ons dley ice Cc. Fence and in 
bew weicht; For fublivere the udp mH⁰ g 
beginning „of Rn EGNNa fd Ur VHd ck, | 
Yhioogh HE laftefwards proved" l@vgrato d browb? 4 
pradenlag,biThe Wetdi, #werenidnere the filth 
in dec kr His tags; rancher Go 
made rar Spolthitn ubchit Wife i Erfle g- | ang - 
Peheikated m fafcas Cheſter ther ingtie Nice 
dn enn ftr territory, 1a tig abb dtesuftf :/: 
waſte! a8 they® palle® throug f It. NY 
prince Eddy of MElltinghis Mal L es 
timb/able' t6! reſiſt erz ze Mags tea gf bs 
having been latelyiechauffed / by Spe ih 51 v/o 
wen parc null uh8"Eaygici agen ben . Fg 
highly diſcontente#ivaty the fepteatail 69 56f 9 5 wk 
oppreſſion eommtte#®by the Kin gv md he ef belt be 
Mfzuftthg behavieur'l6f his Jon Edward)info Henry andbi 
as tobe willing- K aff" thictf{lin reply Edward. 
de Welch; and"hotTorry* td tec theth In- 
welved in cifftealeh whith' migbr- tend to 
repreſi heir tyrannyr Theſt tküngs Haß- 
* pened 
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pened in the years,4 2 56:and.7 257% in hi 

latter year the revolt of the) Weleh eme x 

The wan have been. very general. as. they, ate zrporia 
Sn de to have raiſed two armies againſt the Eaglth 
nice, ' | of no delt Wan thirty thouſand en ch 
de hem five hundred. men in cach fm 
were horſamen cloathmad. in ctegant aun, 
and mounted ant. horſps hich were: covered 
Pr. Edward all over; with! ln. Prince Edwards. being 
bet een anablec0/56 the. foros: with betrggt lr 
wee from” had. thea-/at-his;gommPed; in! and 
duce them.” being unable to. procure; any aſſiſtance from 
53k ” +» his father for- the. raſons above-mantioned, 
OTA threatened w bring over an armꝝ from lxchaad 
(Which he King had: made oyrft to him: # 

well as Wales,) to refluce he Welch to ohe 

dience, threazening to break them ia pied 

The Welch like a potter s velſel,, But this invaſiom hey 
. Flog = pr 2 endeayonred to: vent by ilding a nutnber 
Korg ton 'm af gallies, and fixing, them out, for” the-ſe 
Ireland. I with Arms, and. e any ſaeh 
Iriſh forces in their paſſage on the ſea fun 
Ireland to the ont af Wales. Theſoſeffoct 

for their defence. at this dime were attendel 

with ſucceſs under the command of the 


rice they had choſen to mmend them, 
whoſe 
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died in confinement in the Tower of London. 
And Matthew Paris (who had blamed them 
before for rebelling againſt king Heary in 
the year 1244, under their former prince 
WT David, as being ' gililty of perfidy and in- 

juſtice againſt the king) commends them for 
their preſent inſurrection, as being juſtly 
warrarited in taking arms by the oppteſſions 
they! Had ſuffered from Godfrey de Langley, 
te juſtitiaty whoim the king had ſet over 
them; and ſays that their cauſe was allowed 
to be a juſt one even by their enemies. This 
honeſt hiſtorian (Wo ſeems to have had no 
notion of the doctrines of paſſive obedience 
ind non- refiſtance,) laments at the ſame time 
the ignominious tameneſs and timidity of the 
Engliſh nation in fubmitting to the various 
oppteffions the king had exerciſed towards 


ant Welchmen, to procure the redreſs of 
heir grievances. The Welch, under the 


command; of theic prince Lewellin, gained 
a victory in this year 1257 over an army 
which king Henry brought againſt them ; 
Vor. II. 8 but, 


whoſe name was Ah and ko was one 
of the lons of the late prince Griffin who had 


nem, inſtead of riſing in arms like the gal- 


They gain a 


victory over 


king Henry's 
army, in the 
year 1257: 


= bot, upon the king's raiſing another great 


W 


army to oppoſe them, and procuring bodies 
of troops to be ſent him from Scotland and 
Ireland, in order to ſurround and invade 
their country on every fide, prince Lewellin, 
by the advice of his great men ¶ de confilio 
ſuorum oftimatum] ſent meſſengers to the 
king to beg for peace, but upon condition 
that they ſhould be reſtored to the enjoyment 
of their own laws and antient liberties, as 
they had enjoyed them till within a few years 
paſt ; and that they ſhould not be ſubject to 
prince Edward, or any other perſon than the 
king himſelf: for that they would not bear 
for the future to be transferred, or fold, from 
one perſon to another, like ſo many oxen or 
aſſes. This juſt and moderate requeſt the 


peace king refuſed to grant, threatening to puniſh 


the Welch with great ſeverity. But he gained 
no advantage over them during the ſummer, 
and in the winter returned ingloriouſly to 
London. | 
From this propoſal of prince Lewellin it 
appears that the Welch conſidered themſelves 
as ſubjects of the king of England, but as 
ſubjects who had been oppreſſed by his go- 
: vernment, 


WORD nf 
vernment, and who had been driven 
oppreſſion to the neceſſity of taking up arms 


for their defence: and the opprefſions they 


ſeem to have had in view, were, firſt, the 
abolition- of their laws and cuſtoms by the 
introduction of the Engliſh taws, which had 
lately been eſtabliſhed among them ; 2dly, 
the extortions of money and goods from them 
which had been committed by the governours, 


or juſtitiaries, whom the king had ſet over 


them ; and, 3dly, the transferring the im- 
mediate feudal ſuperiority over them from 
the king to his ſon, prince Edward, without 
their. conſent, But they acknowledge that 
they ought to be ſubject to the king himſelf, 
provided he will govern them with juſtice 
and moderation, 


King Henry having rejected the propo- 
ſition made him by prince Lewellin for a 
peace, the war continued, and the Welch 


gained conſiderable advantages in it, meeting 


with but little refiſtance from the Engliſh, 


and being ſecretly encouraged by ſome power- | 


ful barons in England (of whom it was 


— that Simon de Montfort, earl of 


8 2 Leiceſter, 


by ſun 


The war con- 
tinuesbetween 
the Welch and 
Engliſh. 


The Welch 
are ſecretly 


— 


by ſome pow. 
erful Engliſh 


barons, 


T2 Engliſh 
an ad- 


S d by 


wreck 


The Welch 

aguin make 

an offer of 
ace to king 


enry, 
A. D. 1239. 
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Leiceſter, was one.) to continue their haſli- 


lities. This was the ſame carl of Leiceſter 


who became ſoon afterwards fo famous by 
heading the confederacy of the Engliſh ba- 
rons who took arms to redreſs the tyrannical 
e of the king. | 


In the year 1258 the Engliſh gained an 
advantage over the Welch by means of a 
treacherous attack upon them at the time 
+ they were treating about a peace, Yet the 
Welch defended themſelves with bravery, 
and killed many of their treacherous aſſailants, 


In the year 1259 the Welch again made 
king Henry an offer of peace, fearing that, 
when the diſſenſions then preyailing in Eng- 
land ſhould be pacified, the whole Engliſh 
nation would unite in endeayouring to ſubdue 
them, and would then ſucceed in the at- 
tempt, and would treat them with extream 
ſeverity. They therefore propoſed to buy a 
peace of them ; by giving to the king him- 


ſelf the ſum of four thouſand marks, or 


2666 pounds ſterling; three hundred marks, 
or two Tal pounds, to prince Edward; 
and 


„ 

and two hundred marks, or 166 pounds, to 
the queen. But the king rejected the offer 
with contempt: and thereupon the Welch 
teſolved to continue the war in their own 
defence to the beſt of their abilities. 


The inteſtine troubles of England, known 
by the name of the barons wars, began in a 
little time after this; during which the king 
was not at leiſure to proſecute the war againſt 
the Welch; who were alſo protected by an 
alliance they had formed with Simon de 
Montfort, earl of Leiceſter, and the barong 
of his party, In purſuance of this alliance 
they joined the barons army with a large body 
of men, of whom a great number was ſlain 
in the important battle of Eveſham, which 
was gained by prince Edward over Simon de 
Mantfort and his army in the year 1265, 
and which ended that civil war, 


In the year 1268 king Henry, being then 
rid of the oppoſition of his Engliſh barons, 
marched with a powerful army into Shrop- 
ſhire, with an intent to take an ample te- 
yenge upon his enemies in Wales, who had 


ſo 


But the king 
rejects their 

offer, and the 
war goes on. 


The civil war, 
called the bas 
rons war, 
breaks out in 
England, 


The Welch 


join the army 


of the barons 
with a large 
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of whom mas 
ny are ſlain at 
the battle of 
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King Henry - - 
marches iuto 
Shropſhirs 
with a great 
army, to in- 
vade Wales. 
A. D. 1268. 


Bat, upon the 
ſubmiſſion of 
the Welch to 
his pleaſure, 
hegrants them 
& peace on the 
payment of 
thirty thou · 
fand pounds 
ſterling, 


Death of R. 
Henry the 3d. 
A. D. 1273. 


R. Rd w. the i ſt 
ſommons 
Lewellin, 


Pr. of Wales, 


to attend his 


1 

G long reſiſted his authority, and had lately 
taken part with Simon de Montfort and the 
other confederate barons againſt him. But, 
upon prince Lewellin's ſending meſſengers to 
treat with him of peace upon ſuch terms as 
he thought proper to impoſe, and at the in- 
terceſlion of the Pope's legate, he granted 
the Welch a peace upon their paying him 
the very large ſum of thirty thouſand pounds 
ſterling, and reſtored to prince Lewellin the 
poſſeſſion of four diſtrits of land in Wales, 
called Cantreds, of which he had ſome time 
before deprived him on account of his rebel- 
lion, This ſeems to have been the laſt 
publick tranſaction relative to Wales in the 
reign of king Henry the 3d, who died in the 
month of November of the year 1272. 


In the beginning of king Edward the 1t's 
reign prince Lewellin was ſummoned to 
attend the ceremony of the king's coronation, 
as being one of the king's liegemen who 
ought to do homage to him. But the prince 
refuſed to attend this duty. And in a*ſhort 
time after, upon the king's calling a parlia- 
ment at Weſtminſter, he was again ſummoned 
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by meſſengers from the king to come to 
Weſtminſter and perform his homage. But 
he excuſed himſelf from his duty on this 
occaſion upon a pretence of danger to his life, 
if he went into England, from the wicked 
deſigns of ſome powerful Engliſhmen againſt 
him z and he therefore deſired that the king's 
ſon and Gilbert de Clare, earl of Glouceſter, 
and Robert Burnel, the king's chancellor, 
ſhould be put into his hands, as hoſtages for 
his ſafe return to Wales, in caſe he obeyed 
this ſummons; but did not deny that he 
owed king Edward homage. King Edward 
rejected this requeſt of the ſaid hoſtages with 
indignation, and went on with the buſineſs 
of the parliament without taking further no- 
tice of the Welch prince on that occaſion, 
and paſſed all thoſe acts which are ſtill ex- 
tant, and well known to Engliſh lawyers 
under the name of the Statute of Weſtminſter 
the firſl, But when the parliament was at 
an end, the king went to Cheſter, which is 
on the confines of Wales, and to which it 
was therefore eaſy for. prince Lewellin to 
came without any danger to his perſon from 
bis enemies in England. And therefore he 

| there 


Upon prince 
Lewelln's re 
re - 
＋ do ho- 
mage to king 
Edward for 
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from it, 


Inference 
therefrom. 
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there ſent another ſumtrions to'Lewellin to 
Atend him and perform his homage: But 
the prince ſtill refuſed to obey him: upon 
which the king drew together an atmy, and 
reſolved to march into Wales, and expel the 
prince from the fief, or land,” he held under 
him, ſince he refuſed to do him homage 
for it. Quo mandatis regiis parere detreftante, 
rex exercitum  convocat, diſponent principem, 
bi denegantem bumagium, de frodb ſuv ex- 
pugnare. Theſe are the words of Thomas 
of Walſingham, an old hiſtorian of con- 
ſiderable credit. By theſe words it is plain 
that king Edward at this time conſidered the 
prince of Wales as his liegeman, or feudatory, 
and not as an independant prince, and pre- 
pared to make war upon him in the former 
character only. And we have ſeen by the 
whole ſeries of the hiſtory of the former 
reigns that, in ſo doing, he only trod in the 
ſteps of his predeceſſors ever ſince the time 
of William the Conqueror, to moſt of whom 
the princes, and other great land- holders, 
of Wales, had done homage for their lands. 


King 
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But 
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King Edward ncctrdingly made war upon 
prince Lewellin, and in the courſe of a couple 


of years reduced him tothe neceſſity of ſuing for (0. 


peace, which he granted him in the year 1278 
nponthefollowing conditions to wit, 1ſt, That 
prince Lewellin ſhiould ſet all thoſe nar 
at liberty without ramſom, or demand of any 
kind; Who were in priſon for having affiſted 
king Edward, or, in any manner, on account 
of the war with England; adly, That he 
ſhould pay to the king, for his friendſhip 
and favour, the ſum of fiſty thouſand pounds 
ſterling z 3dly; That the four cantreds of 
land, which he had bitherto enjoyed as his 
own '\patrimony; and alſo alf "the lands in 
Wales which the king and his army had 
conquered in the courſe of this war, ſhould 
for ever after belong to the king and his 
heirs; excepting only the iſle of Angleſey, 
which the king conſented to give to prince 
Lewellin, to be holden” of the King and his 
heirs by the yeathy rent of 1000 marks, 
beſides 5000 marks to be paid immediately 
as à inc for entering into poſſeſſion of it. 
And, if prince Lewellin died without heirs 


of his body, this iſland was to revert to the 


Vol. II. T | king, 
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peace. 
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king, and remain in the, poſſeſſion of him 


dad bis heirs, for eyer after,, /4tbly; That 


' prince Lewellin ſhould, wenn Jung: Edward 
a Egg! d at the enſuing Fiete 


ech mort hl which, be was.to Hold of — Shy 
an all the other landrayners in Wales 
gi „ ben hould do homage for zheig-lands to.the king, 
except five barons in the neighbourhood ef 


Snowdon, the high mountain in South Wales, 


who ſeuid do homage for their lands to 


prince Lewellin; becauſe, he ſaid, he could 
vot with propriety. take uppn him the title of 
Prince, unleſs he had ſome barons. under 
him who. Held, their, lands of him. Hut it 
was agreed that the homages of theſe. five 
barons ſhould. be ſeparated from. the crown 
of. England only during the life of prince 
Lewellin, and after his death (hould be made 
to the king of England and bis heirs. Gthly, 
That he ſhould give. ten heſtages for the 
performance of theſe articles. 7thly, That 
the great men of Wales ſpould bind them- 


ſelves by an oath to compel prince Lewellin 


to obſerve theſe articles, and to make war 
upon him for the king of England, if ever 
he 
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bool break, them, and, after being re- 

1 8 by them to. 15 the, breaches, | he 


ſhould 1035 8 of them, thoyld. refuſe 


of 17 555 to | 
be 'reconcil 06 0 his (<> whom he had 
treated With POD "Theſe were Owen, 
— eldeſt brother, (che eldeſt ſon af prince 

Giiffin, his TV who bad died in the 

Tower of London, ) And Roderick and David; 
e Owen, the eldeſt, had been many 
years 4 priſoner' with his 94 Griffin i in the 
Tower of London, and had, not long before 


this war, eſcaped fram thence, and had after- 
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wardy been: apprehended by his brother Lew- 


ht $4 


ellin's order, and fogether 1 with his brother 


. ag 90 ck, was af this tive. detained j jn priſon 


by | him. The other brother, Dayid, had 
fled into England, aud taken part with king 
Ed an. this War againſt Lewellin, and 
e the king ſuch, acceptable ſervice 

in 815 1 95 valour and aQiyity, that the king 
thought fit to,revard |} him by a grant of the 
caſtle of Denbigh. with, lands to che. amount 
of A thouland pounds a year, and, gave him 
likewiſe 1 n marriage the daughter of the ear}, 
of Derby, Who bad lately Tot her former 


huſband. 
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David, bro- 
ther to prince 
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king Edward 
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ellin, is re- 
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bighcaltleand 
a marriage 
with an Eng- 
liſh lady of 
diſtinction. 


Owen and 

Roderick, two 
other brothers 
of Lewellin, 
— bad been 


in priſon 
Seen 


= _ 
himſelf, with 
the king's. 

conſent, mar- 
ries & daugh- 
ter of Simon 
de Montfort, 
the late carl 
of Leiceſter, 
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In conſequence of this pacification, (which 
was made jn the year 1278) prince Owen 
and ptince Roderick were ſet at liberty by 


their brother Lewellin; and Lewellin mar- 
ried, with king Edward's conſent, a daughter 
of Simon de Montfort, the late carl of 
Leiceſter, to whom ſhe had been. betrothed 
in her father's life-time during the alliance 
between the ſaid earl and Lewellin in the 
time of the barons war: and the king and 
queen of . were . at the 
. $26 


This peace continued to be obſeryed for 
about four years, when freſh troubles broke 
out in Wales by the inſtigation of prince 
David, who, notwithſtanding the fidelity be 
had ſhewn to king Edward in the late war, 
and the favours he had received from him 
in return, now ungratefully ſtirred up his 
brother, prince Lewellin, and the reſt of the 
great men of Wales, to begin a new rebel- 
lion againſt king Edward. The hoſtilities 
were begun by David himſelf, as an example 
and encouragement to his countrymen, by 
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palm - Sunday, on Roger de Clifford, an j 
Eogliſh nobleman. of great birth and emis -- 
nence, whom king Edward. had appointed 5% 03 bbb 
to the office of juſtitiaty of all Wales, an- 
quam tetius Wallje juſtitiarium. This great 
officer was made a, priſoner. by prince David: 
and ſome knights, who were his attendants, 
and who, though unarmed, endeavoured to 
defend him againſt prince | David's party, 
were lain in the ſcuffle. After this the 
Engliſh z and for ſome time with, various e 1:5 evom 
ſucceſs, |. But at laſt the event was, that 
prince Lewellin was killed in a ſudden attack 
made upon him unawares by John Giffard ſudden attack 
and Edmund de Mortimer, two, eminent hh bons. 
Engliſh barons, at a time when he was at a 
diſtance from, his main army and had only a 
(mall, guard to attend him; and his head: 
was cut off and ſent immediately to the king, 
and afterwards, by the king's order, ſet upon 
the Tower of London with à crown of ivy. 
on it; and David was taken alive by ſome; Prince David 
of king Edward's partiſans, and, by the wr tut” 
king's order, tried as a traitor, condemned, 10e and put 


death b 
and od, by drawing, hanging, and | kiag Edward 
quartering, 


as a traitor, 


And all Wales 
is. intirely re- 
duced to the 

+ king's obedi- 
ence. 
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His gentle and 
judicious 
manner of 
proceeding on 


this occaſion. 


1 v0 
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(Ri): 
quarteriig according tb the law of England 
for the punfhment uf Higk treaſon: and all 
Wales, with ll its ſtichg Plates! was intitely 
reduced to thelking's 6beditHice%+# tot lia 
cum} oniviebus dr fand, *fubaRa e figia 


vbluntars? bie Was dine Near 1294 ) and 
in che ſane year,” (lays This of Willing: 
ham) the klng cauſett the lars Of England 
ta de obſerbed in Wiles, Land appointed 
ſhöbriſfs for the execution" ef them, that is, 
he made the fümous ſtatutè we have before 
ſpoken dg winch is called the SAT 
alliæ. Vb ure flot, however,” to whiter 
fand by Uns tRat he inflaritly aböffhed all 


-+ the laws'that had hitherto beet! obſerved in 
Wales, ardcſtabliſiedthe-haws'of England 


in their ſteud: for HE'pfoddedt@-ih"d/thuch 
geniler und mote Jadiciths' manner, und, 
Art, inquired from che fiat able dd KC“. 
ing men im Wales; whit Were che lach that 


* Had till then been obferbed there, and then, 
alter this information, petthitted ſeberal of 


thoſe laws 08 continue in foret among them, 
and corrected only thoſe that he mot Vil 
approved; und. intfbfluced the'laws"of Eng- 


12715¹ 
- 


example; 


opollattröle ſükpecke in Heir tend! Por 


[+43 J 


example; "by che Welch Jaw b baſtard wit *. 
ſucceed: to his daher hade dür rf 
born in law ful wedlock ; and adp cbt 


not inherit the lr. father's: lands even wien! 
theße were nö fene i Hut the lands went Ver 


to the next male relations. Theft to things 
king Edwardovhabgety exclading” baſtards 
inticely! from thedinhetitince of their father's 
landsp und divittitis' daughters tdi in de- 
fault of ſons, ucdbrding to the cuſtom of 
England. But e permitted their cuſtom of 


nheviting lande by equal partition _ 


all the ſons of the deceaſed owner of them, to 

continue, though different froti the law of 
Enghahd/ Which gives all the father's lands to 
the eldeſt ſors od), is the exclaſſon of all the 
other children Nor was this Engliſh law 
of inheritance by primogeniture inttoduced 


into Wales till 2 50 years after the reduction 


of it by king Edward the iſt, when, in 

order to tender its umon with England more 
cottipleat;' a and ulſo to avoid the inconveni- 
ences which had deen found to ariſe from the 
too great ſubdiviſions ' bf lands by repeated 
partitions of them upon inheritance, king 
Henry the. Sch eſtabliſhed it in that country 


by 


— 
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by an a& of the Evgliſh/parkament./ - Such 
was king Edward's temperate and prudent 
conduct on this occaſion. /Therefore, when 
Thomas of Walſingham and the other writers 
of the hiſtory, of king Edyvard the 1ſt s reigu, 
fay,, that king Edward on this oecaſion intro- 
duced the laws of England into Wales; they 
muſt be underſtood to mean only that he 
introduced ſome of the laws of England into 
it, which, he thought mot. aſſentially neceſ- 

fary for the peace and happineſt of che 
people, and that he took the whole admi- 
niſtration of juſtice into his own hands, ap- 
pointing, not only a juſtitiary of the country, 
(as his father, king Henry the 4d, had done 
before him,) but likewiſe ſheriffs in the ſe- 
veral counties, by whoſe means all the exc- 
cutive en the Nn was at his 


1 I have. 3 
account of what the old Engliſh. hiſtorians, 
and particularly Matthew Paris, (who lived 

in the reign of king Henry the 3a, and died 
in the year 12 59) relate concerning the coo- 
nection between England and Wales from 
| the 


UpEES>S=nc.c 


— — 


tus! 
the time of king 1 to 
the final reduction of Wales b 


the iſt, and che paſſing 
Malliæ in the year 1284. 


Fatt 3 
You will now 


judge for yourſelf -wherhier Wales was, or 


was not; in a' ſtate of feudal dependance on 
the -crowti- of England during this period, 


and. particularly in the reign of king Elen, 


the Ic he Ie” — 1 of 4A 
dane "wot 


AENA ft «| w 


| kad obliged to you for this account 
of the dependande of Wales upon England 
during that antient period, which, - though 
neceflarily of ſome length, I have not thought 
in any degfes tedibdus For it hav'ehabled 
me to fofny a clear and poſitive opinion, that 
the ſuppoſition that Wales had been a fief 
of the crown of Bugland, was not a fiction 
of king Edwurd, invented for 'purpoſes of 
policy,” as Lord Mansfield conceives it to 
have been, but à certain and indiſputable 
truth, ot, in other words, that the ptinces, 
and other gteat land-holders, of Wales were 
bound u do homage for their lands to the 

Vor- II. U kings 


Concluſion 
reſulting from 
the foregoing 
account of 
Wales, 


Of the manner 
inwhichWales 
was brought 
into a ſtars of 
feudal ſubjec- 
tion to the 
crown ofEng- 
land, 


of their having received their lands originally 
from the kings of England by grants accom- 


Conquerour to that of king Edward, the 1, 


grantors and their heirs, according to the 


| ſubordinations throughout Europe. And this, 
| I imagine, may have induced Lord Mansfield 


B 
kings of England, and uſually did do homage 
for them, in all the reigns from that of the 


{before his laſt reduction of them,) inelu- 
tively, But it ſeema probable to me from 
this. account, that this obligation of doing 
homage for their lands atoſe at firſt, in the 
time of king William the Conquerour, or, 
perhaps, before, from their fear of the power 
of England, and was not the conſequence 


panied with this. obligation of doing homage, 


more cuſtomary method of creating feudal 


having been a fief of the crown of England. 
But they ſhould have recolleRed that a feudal 
ſubjection of one country to another, or rather 
of the poſſeſſor of one country to the poſſeſſor 
of another, may as well ariſe aſter a former 
K of che one on the n bye 

J compact 
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compact between the parties for that purpoſe, 
as be originally created before one of the par- 
ties is put into poſſeſſion of the country which: 
he holds of the other party. And many in- 
ſtances may be found of countries which havo/ 
in this manner become dependent on other 
countries by a feudal ſubordination to them, 
after having been antecedently independent of 
them. And this ſeems to have been be 
with Wales. | 


ENGLISHMAN.. 


You are certainly right i in your conception 
of the manner in which Wales became de- 
pendant upon the crown of England. It 
muſt have been by acts of ſubmiſſion of the 
Welch princes, and other land-holders, to 
the kings of England, after a prior ſtate of 
mdependency on them; becauſe the Welch 
were the oldeſt inhabitants of the iſland, 
and poſſeſſed both Wales and England before 
the Saxons, or Engliſh, arrived in the iſland 
and erected thoſe ſeven kingdoms in it, 
which, after their union under Egbert, 
king of the Weſt Saxons, were called Eng- 
land, or the' kingdom of England, And it* 

U 2 ©: 


: 
| 
0 
b 
; 


and ſucceſſors, being kings of England, by 


the old writers of the Engliſh hiſtory, that 


[3 / 
is alſo. pretty certain that thoſe acts of ſub, 
miſſion of the Welch princes, and other 
land- holders, to the kings of England, where- 
by they conſented to do botnage to thetn for 
their lands, were the effect of their fear of 
the power of the kings of England. But, 
when theſe acts were done, (let the motive 
that gave riſe to them be what it would,) 
the country of Wales was as truly in a ſtate 
of feudal ſubjection to the kings of England, 
as if it had been a mere uninhabited country, 
to which no perſon had any claim, and the 
kings of England had, firſt, taken poſſeſſion 
of it themſelves, and afterwards granted it 
out in parcels to their friends and fayourites 
to be: holden of themſelves and their heirs 


homage and military ſervice. And we 
have ſeen by the paſſages above recited from 


Wales was in this condition of feudal ſub- 
jection to the kings of England long before 
the reign of Edward the 1ſt. It ought not 
therefore to be confidered as an independant 
country, which king Edward invaded and 
conquered for the ficſt time, without any 
prior clairps of ſuperiority over it, as his pre- 

| | ſent 
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{ent Majeſty conquered the iſland of Grenada 


in the late war: and conſequently. it can 


afford no argument one way or the other, 
concerning the prerogative of the king of 
England, or Great-Britain, with reſpect to 


the government of n and ceded 


countries. 


But in truth the S/atutum Walkie does 5 


appear to have been made by king Edward's 
ſingle authority, but by his authority and 
that of his barons, or great men, conjointly. 


For we find theſe words in the pre- amble 


of it; Nos itague .. volentes prædictam terram 
noftram Snaudun, et alias terras naſtras in 


partibus illis, ficut et cateras ditioni noftre 


ſubjeFas, .... 


ſub debito regimine gubernari, 
et incolas terrarum illarum .. . certis legibus et 
conſuetudinibus ſub trangquillitate et pace noſird 


The Statutum 
Malliæwasnot 
made by the 
ſingle autho- 
rity of king 
Edward the 
iſt, but with 
che advice and 


concurrence 


of his barons, 


tractari, leges et conſuetudines partium illarum 


baftenus ufitatas coram nobis et proceribus regni 
nofiri fecimus recitari ; quibus diligenter au- 
ditit, et plenigs intellectis, quaſdam ipſarum, 


de confilio procerum prædictorum, delevimus, 


gugſdam permiſimus, et quaſdam cor rexi mus, 
et etiam guaſdam alias adjiciendas et flatuendas 
deerevi mus, el eas de cœlerg in terris noſiris 


in 


( 150 J 
in partibus ills perpetud firmitate tenert et 
obſervari volumus, in forms ſubſeripts,— 
By. theſe: words, coram nobis et ' proceribus 
regni noftre, and de confilio procerum pri- 
diclorum, it is plain that the proceres regni, 
the great men, or barons, of the realm, 
concurred with king Edward in enacting 
this ſtatute: and theſe barons were the only 
parliament then in being, the knights, citi- 


rens, and burgeſſes, who compoſe the 


ing the condi- 
tion of Wales, 
and the legiſ- 
lative autho- 
rity exerciſed 
over it by K. 


.Edw. the 1b. 


Houſe of Commons, not making at that 
time, nor till about eleven years after, a part 
of the Engliſh legiſlature, So that, if Wales 
had hitherto been perfectly independent of 
the crown of England, and now for the firſt 
time reduced to a ſubjeRion to it by conqueſt, 
(as Lord Mansfield had erroneouſly con- 
ceived,) yet this inſtance of king Edward's 
legiſlation would not have afforded a prece- 
dent in favour of the abſolute - legiſlative 


in- power of the Crown alone over a conquered 


Woiryconcern- 


country. And ſo we may take our leave of 


the hiſtory of Wales . reſpect to the 
Nan queſtion. 


EPR 
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But I think you mentioned ſome other 
countries which Lord Mansfield cited 48 
countries which had been conquered by the 


crown of England, and in eich dhe Ling 


of England had exerciſed 5 a legiſlative autho- 
rity by virtue of their prerogative, and 


Add concurrence of the parliament. 


Pray, what countries were thoſe? and what 
kind of [authority have the kings of England 
VR oh in Ln Epretument of them? 4 


ENGLISHMAN, 


The 8 mentioned by Lord Mansfield 
as inſtances of the exerciſe of this ſuppoſed 
legiſlative power of the Crown, are the town 
of Berwick upon Tweed, the town of Calais 
on the northern coaſt of France, the dutchy 
of Guienne or Gaſcony, in France, the pro- 
vince of New-York in North-America, and 
the town of Gibraltar and iſſand of Minorca, 
which two laſt places, before the conqueſt 


Other placcs 


mentioned by - 
Ld. Mansfield 

as inſtances of 

the exerciſe of 
the (ole legiſ- 
lative power 
ot the crown. 


of them by the Britiſh arms in the courſe of 


queen Ann's war, were a part of the mo- - 


narchy 


t x52 | 


Lord Manſ- narchy of Spain. -Lord Mansfield's words 


field's words 


concerning. Berwick” upon Tweed are theſe, 


Berwick opon «* Berwick, after the conqueſt of it, was 


A remark up- 
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. by. charters from the "Cee Dh, "till 
the reign gn of James the Iſt, without inter. 
poſition of Parliamant.””, 5 gs k 75 


fs s 10 2 


— FRENCHMAN; 
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| 1s. that all that was faid about Berwick 
to prove that the king had a right of making 
laws for its inhabitants by his -prerogative 
only, and without the concurrence of par- 
liament ? Surely this can never be thought 
concluſive, : For, if it was, it would prove 
too much ;---it would prove that the king 
had the power of making laws without the 
concurrence of parliament for the provinces 
of the Maſſachuſets Bay, and Connecticut, 
and Rhode-Iſland, and Penſylvania, tb all 
Which his predeceſſors have given charters 
without the interpoſition of parliament, as 
well as to Berwick upon Tweed; and he 
would alſo have this power in all the cities 
and towns in England itſelf Which have 
charters, thoſe charters having all been given 
them, (as I have always heard „) by the kings 


alone 


T 83 J 


alone without any interpoſition of parliament. 
And yet in all theſe, caſes it is not pretended 
that the king alone is N of pg BY 

tive N 


my "ENGLISHMAN. 
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1 iotcely ande wich you. in hinking the 
— for the king's/'legillative authority 
deriyed from the caſeof Berwick upon T'weed, 
extreamly. inconcluſive: and for the reaſon 
you have given. The power of giving 
charters. has always been conſidered ag a part 
of the royal prerogative of the kings of 
England; but it has never been ſuppoſed to 
involve in it the power of making laws and 
impoſing taxes on the people to whom they 
have been granted. And I have therefore 
been as much ſurprized as you can be, at its 
having been alledged on this occaſion for 
ſuch a purpoſe. And, further, in the ſecond 
year of the reign of king James the 1ft, 
that is, in the year of our Lord 1604, or 
171 yeats ago, there Was an act of parlia- 
ment for the confirtnation of even a royal 
charter, which the king had a little before 
granted by his letters patent to o the mayor, 

Vor. II. X bailiffs, 
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Theprivileges 
of the, —— 
Berwick upon 
Tweed , were 
confirmed by 
an act of par- 
liament in the 


year 1604. 


An inference 


7 — — "—— — 8 — - — 


Of the Jenchy 
of Guitenne,or 
Gaſcony, and 
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balliffs, and burgeſſes of Berwick, and of 
the franchiſes, liberties, and cuſtoms of the 
aid borough. 80 that it appears that even 
that king, (who was remarkably jealous and 
tenacious of the prerogative of the crown, in 
did not conceive himſelf to be poſſeſſed of Cal 
u compleat legiſlative nathority over tho aut 
people of Berwick by virtue of the conqueſt act 
of it by his predeceſſors on the throne of ext 

rei 

acts 

ext 


England : becauſe; if he had conceived fo, 
be would not eaſily have been ptevailed upon 
to diveſt himſelf of a part of that authority 
by exerciſing it iv conjunction wich the 
Engliſh parliament. This inſtance there- 
fore, of Berwick upon Tweed is of very 


little weight with range to A e the 
EO. 4 N28 . 3 
FRENCHMAN. © 
The. next inſtances you mentioned, 2 po 
g having been cited by Lord Mansfield in ſup- WH Eng 
port of this legiſlative authority of the crown, MI don, 
were, if I remember right, the town of done 
Calais in France, and the dutchy of Guienne, Thi 
or Gaſcony, in the ſame country. . Pray, WM in 
what did Lord Mansficld-.. ſay concerning 
theſe places ? | 
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authority. . . of, if 335 


Sie e 
N the king's 


d been m e by 


act of arllamet, e 700 would kate been 


aft; ; 1 brow they v were conquered i in the 
reign bf king Edward. the third ; and all the 


acts from that reign, to the preſent | time are = 1 
And in doe acts of Parliament 


5 


* re are_comm 1 commercial regulations relative to 


ch of the conqueſts which I have named: 
n are none that make any; change in 


by: contruton and laws. - 


LOT AS al 44433 


"as as | to Calais, there was a 55525 change 
made in their conſtitution. For they were 
ſummoned by "writ to ſend burgeſſes to the 
Engliſh 1 N And, 5 this was not 
done by a& of parliament, it muſt have been 
done by the ſole authatity of the king.” 

This is is all that Lord Mansfield ſaid concerg- 
ing 1 GE} ns Calais. A 
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of thoke't times, the hats v were Iite different 
| from h. his ſtate of f ſhe: Vak. Galcony 
nor Calais were ee 4 by the kipg s of 


Gaſcony was 
not e f 
by the kings 
of England by 
conqueſt, but 
by the mar- 
riage of king 
Henry the 2d 
with Eleanor 


the heireſs of 
It., 


even till the latter part of the reign of king 


Henry earl of A and Poitou and Ike of 


with Eleanor of Css the Hendel of that 


{ 36 ) 


FRENCHMAN. 

It is really very ſurprizing t that that learned 
Jord ſhould have ſpoken in this "manner; 
' fince, ifT remember! any "thing of of cu Uto 


1 885 Ap ST ure He "or th the 
ce war and Cache, but tby the| 5 

les of marria e and it iber nanee. This 

is more eſpecially true of Gaſcony, or Glenn. 
For that was acq uired by the marriag E in] 


Normandy, Who was afterwards king of 
England by the title bf Henry the ſecond,) 


great, . after ſhe had been divorced 
from the king of F. rance. And it deſcended 
to the laid N 8 poſterity by t the ſaid 
Eleanor, in her right, and was enjoyed. by 


4 
* : 


them by that title only for many generations, 


Henry the 6th, when the Englidy loſt all 
their poſſeſſions in France of every King, ex- 
cept Calais and a ſmall territory adjoiming to it 
The right of conqueſt was never thought ol 

during 
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( 1597 ! 
during all that time as the ground of he 
2 of this province by the kings of = be 
England: for no "conteſts had. ever ariſet . 
about it; but che kings of England had Ben 


-iraob 


always allowed to take and Keep peaceable 


peſſeſhom vf it by virtue uf their hereditury Adar 


titls! from tlie ſuid Eleanor. Whatever, theee! 
fors}-was done byithe kings'of England who 
poſſeſſdd this province ¶ tnt it, by king Henry 
the 2d atid his ſueceſſors down'to king Huy 
the öth ineluſively,) in the way of govern- 
ment, or legiſlation, in this ptovinee vol 
duichy, of Guienne, or Gaſcony; has no more 
to do with! 'their authority over conquered 
oountries hy virtue of their roꝶul prorogutive 
as kings of England, than the acts dont by 
the kings of England of the preſent royal 
family in their German dominions of Hahover 
and Zell in their capacity" of dukes of thoſe 
oountries; which no one, I preſume, would 
ever think of alledging as proots of the king's 
authority over - conquered countries. And 
therefore this inſtance of Guienne, or Gaſ- 
cony, ought not, as I conceive, to have been 
mentioned on the 17 we are . con- 
lidering. * 100 
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Calais was a 
— ot king 

dward the 
d's maternal 
itance, 
and not a 
of the domi- 
nions of the 
crownof Eng- 
land, 


( 258 ) 
oc toi Calais indeed, it is true that it was 
tanguered by the arms of England in the 


of king Ed ward the gd, as Lord Manſ. 
part Gold! aſſerts. But it is, alſo true, that it was 


vet:00nquered! for: England, or by virtue of 
anyitight inherent in the cr n uf England. 
Id e claimed and. ſeized on hy: the fad king 
Edward; as f part of the kingdam of France ; 
tha-whole. bf. MHia het King elakhed as; his 
study inheritanoꝶ through his mœher Iſabel, 
who: N daughter of ans/0f the linge of 
Frans This , right chat was no way 
cone dec: inirhis poſſeſſion of che crown of 
Boglapd. but which would equallyihave, be- 
longed. 40 him off de had not v bean King: of 
Fogland, -45-might:cafily.bavehappencd! on 
beo ſolloviag quppaſtion. Bet us ſuppuſo 
that Edward:thei ad, king af England, bad 
mamied two wives y: 8nd:that Iſabal df France 
bed been his ſerond wife; and hat he had 
had ſpns by bis firſt; wife, as HII as his fon 
Edward {who wag.gfterwards king of Eng · 
had by the title of Ed wardithe 3d) by Iſabel, 
hiafeond wife, , Inqſuch a caſe it is evident 
taking Edward the ads aldaſt ſon by his 
firſt wife would have ſucceeded to the crown 
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ef Englan id, and Edward, his eldeſt fem by 
is ſecond viſe Ia would thave/thagotie 
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whe aac 


vight of his mother to the co) of Freese, 


tough he would not hive been kitig Gf ae 
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England: which ſhews that the title of is 
Edward the za to the crown f Franee w 

totally unconnected with his right to thit 
crown of England. Conſequently, in whyt- 
ever manner he governed the kingdom of 
France, his maternal inhetitanee, or the town 
of Calais, (which was, if I remember right, 
the only part of that inheritance which he 
was able to keep for any length of time,) 
it had nothing to do with the right, or pre- 
rogative, of a king of England over a mere 
conquered country, to which the king, Who 
ſhould have conquered it, beg ns other claim 
at all but that e e 2 2 93. 
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ENGLISHMAN. 


I 1 intirely agree with you in king theſs 
two inſtances of Gaſcony and Calais quite 
foreign to the preſent queſtion; and forthe 
reafons you have given; they having been 
3 by the od of England by right 

of 


* 


Of the privi- 
iven to 
e dd 
members 
the Engliſh 


f 260 } 
of marriage and inheritance;and not by right of 
<nqueſt, And. as to whatLd. Mansfield addy, 
that, when the burgeſſes of Calais were im- 


* 


powered to ſynd members to the Engliſh per- 


lament, this privilege was given them by the 
king alone, and not by act of parliament, it 
ſears to me to afford no ſort of argument for 
ſuppoſing (as Ld. Mansfield ſeems to do) that, 
before this;privilege was granted them, they 
had been governed by the authority of the 
Crown alone without the concurrence of 
parliament; becauſe, if this reaſoning were 
allowed, it would prove that many places in 
England itſelf had been ſubject to the ſole 
legiſlative, authority of the Crown till the 
reigns of king Edward the t th, queen Mary, 
queen Elizabeth, and king James the 1ſt; 
ſince it is well known that thoſe ſovereigns 
did, of their own authority, and without the 
in jon of parliament, authorize thoſe 
places to ſend members to the Engliſh par- 
liament; though, (happily: for the nation,) 
the power of granting ſuch a privilege to 
other boroughs, is now no longer underſtood 
to be a part of the royal prerogative. But 
indeed, as you have juſtly obſerved, if king 
bo Edward 
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Calais by their ow] authority only, and 
without the concurretite of puiliament, until 
they permitted them to ſend methbers'to the 
Engliſh parliament, (and whether they did 
or not; is mote than Lord Mansfield has 
told us, and more than I can tell, not hav- 


ing particularly inquired” into the matter ;) 
it would only prove that he governed the 
kingdom of France; his maternal inheritance; 
chat is, that little part of it of which he kept 
poſſeſſion, in a different manner from the 
kingdom of England, his paternal inheri- 
tance, with which the former kingdom had 
no connection but that of nn being 


Ne r e 
But indeed div inſtance of R ſeems to 


me rather to furniſh a ground for a conjecturt 


that is adverſo to the docttine of the ſole 


legiſlative authority of the kings of England 
over countries obtained by conqueſt. What 


I mean is this; ' Calais was poſſeſſed by the 


kings of England by virtue of king Edward 


The conduct 
of the kings of 
England with 
reſpect to Ca- 
lais is rather 
adverſe to the 
doctrine of the 
ſole legiſlative 
wer of the 
rown over 
conquered. 
countries. 


the 3d 's hereditary claim to the hole king- 


dom gf France; From the -reigh of. king 
Vox. II. Y Edward 
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Edward the. 3d 3 


— 1 kings of England endeavoured to 

good this claim by force of arms, 
And, even for ſome years aſter Edward the 
| 4th's reign, -, the, memory of the, wars in 
France, (which had taken their riſe, from 
this ; claim;). was freſh in the minds of the 
Engliſh nation, and the inclination to renew 
thoſe wars, and again endeavour to eſtabliſh 
that claim, was ſtill alive. At laſt,this de- 
ſign ſeems. to have been quite laid aſide, 
though the claim itſelf |, has never been 
formally given up even to the preſent day; 
but our kings Kill ſtyle themſelves kings of 
France. The deſign of recovering the 
kingdom of France by force of arms ſeems, 
however, to have at laſt been laid aſide, but 
not before the reign of king Henry the Sth, 
Who, we, mult. obſerve, was. the very king 
of ſending members to the Engliſh: parlia- 
ment. So that juſt at the time when Calais 
might ſeem to be no longer poſſeſſed by the 
kings of England by virtue of their heredi- 
tary claim to the crown of France, that claim 


* no longer „ —— 
| th 


+ 
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juſt af the time when Calas mig h pen 
to be*retilitied by the kings ; of W 
mere appendage of khẽ 2 WOW figland, 
without regard to the former he: tary 
tile king Hen the 8th, (a prince who 
was by no means diſpoſed to leſſen his own 


royal pte 


impowering its inhabitants to ſend members 
to the Engliſt parliament,” and conſequently 
to permit che. parimtnenit to partake ith him 
in che power he had before enjoyed alone 
(if be did in trutii enjoy the ſaid power) of 
makitfyTaws ant impoſing taxes on them. 

From'this/proceeding T ſhould be inclined to 
drdw® this" concluſion, that, © whenever. a 


country Becomes an appendage tothe crown 
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Sch, of England, ſo 45 to be poſſeſſed by the 
king WW kings of England ar kings of England, or 
lege merely Witaufe they ate kings of England, 
liz WY de paftatneßt of "England 'oughit to pantici- 


E 


legiflative"authotity over ſuch country. But 
1 lay no great ſtreſs on this argument, which 
is certainly doubtful and conjectural. All I 
n 1 be clear in with reſpect to this 
dof inſtance 


redi- 
claim 
ently 

. juſt 


J thou At &6” InGiÞbtate cor 
Cds Win the King dem of England, by) 


pate wich the King in the exertife f 'the = 
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inſtance of Calais, is, that it affords no kind 
of ground for any inference in favour of the 


ſole 3 of the crown oyer conquered 


"FRE ve HMAN, 


_—_ Lthink you mentioned New-York amongi 
YorkinNorth- the inſtances which Lord Mansfield produced 
a5. prooly of the legillative authority of the 
gon, lone, without .the... concurrence of 
Parliament, over countries acquired, by; con- 
queſt. Prey. what did his lordſhip ſay with 
reſpect, to this inſtance ? For, if the proymce 
of New Tork yeas canſidered as a conquered 
country, fd was, upon chat accgunt, . go- 
derne, . the king's dagie authority for an 
conſiderable length af, time, without the 
interpoſition of the Engliſh parliament or an 
aſſembly. of its own inhabitants, I; ſhould 
eſteem it to be 3 much more celpeclable 
precedent | in favour. of the royal prerqgative 
in queſtion, than either Gaſcony, or Calais, 
or Berwick, or even than Ireland and Wales, 
if thoſe countries and places had really been, 
(what we have ſufficiently. ſeen they were 
0 fair proofs. of the exiſtence of ſuch a 
legiſlative 
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k 
legiſlative power in the crown in former 
times; becduſe, as Now! Tonk is a part of 
America, and was, acquired-by, the crop of 
England pus lle above. a hundred years aga, 
| bears. 3 pearer, reſemblance; ro. the. caſe, of 
the Brod of Grenada, and the, conftinatian 
gf, the Engliſh governmeng.,at, the, time, i 
mas, acquired, by be, crown, of England 
A ad haxe heard, w in the. reign, of 


Charles. the .ſecopd,) , bears,» greater 
reſemblance to.the conſtitution, of England 


at this day, than ig tg be found in the caſo 
of. thoſe ald examples; and, conſequently 
there would be a better ground for inferring 
from,the. exerciſe; of ſuch a legiſlative autho 
rity, by de emyn alone oyer the ſaid pro- 
vince, after .king Charles's acquiligian. of it, 
a Fontinuancs, of, the ſame authority over the 

countries. that have; been Jately acquired by 
winner (uch as Canada, and 
Grenads,), until. his Majeſty. thoughs fit tc 
divef}; himſelf of it by his, proclamation of - 


the, zh of Ocdoher, 3263, I, am therefore. 
yery, deſuous ꝓt knowing what Lord/Manſs 


vcld laid concerning % — 
1 e, nie ENG. 


404 


Lord Manſ- 
field's words 
concernin 

faid — 
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10 The aſs” T Nee T8 Welt lt be 


Ovary” ibpottunt ptecedent, if it were true 


that” that 'þrivince” had” been 4 conquered 
country, arid had been conifilered as ſuch by 
King” Chiirles' uit add, who Wlpofſedied' the 
Pute Toni cds of its and that, after 
Having” cobgdlrat ir from "the Puck, Kitz 
CHirtes Had Enſoyet and cxetkifed''a p 
Kent Negiigt Aülttlörtt) öher I, Without che 
friterpfiribh er tber tHe Edith parlament, 
& an affertibly8Þ the ftechöfderb rk wp 
vince” elf. BYE this” Wis "(RF flom bein 
the cafe; 46 yo wall preſently perceive, wh 
you'have Heard 4 ſhort accbütft af ng 
T New Tötk from "the Ditth;" und- the 
whe ich it was FORTY for the 
Tet, br "five and Twenty, Yeats' after 
Hat cent. Xs to'what Lord Manbfieltl ſaid 
cpo KS ſulhect, it was Conthined in thieſe 
fw, words! After the 'eotiquelt of Neu- 
erk! which mot ct ke cid Burk 
Saatlabiewls felthined, king Charles the ad 
r political 
a, of government, and granted: it to the 
£ & duke 
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« duke of York, to hold from his crown 
« under U 


e 


wary 97:5 nf 


FRENCHMAN - 

£03 4 34411 
"Es, thnLord Manſ: 
field ſuppoſes''New-York to have been ia 


z 50129 


conquered country, and to have been con- 


ſidered as ſuch, and grounds his argument 


in favour' of the legiſlative authority of the 
| upon that circumſtance. And, to 


An — 
whether, 


York was a 


=” 


conquered 
country, 


confels the truth, I had always: conceived 


the fact to be ſo; that is, that New-York 


had been originally a Dutch ſettlement, and 
had been conquered from that common- 

wealth by the arms of England in the reign 
of king Charles the 2d, and had been always 


confidered by the crown of England in the 


light of a conquered country; and as. belong- 
ing to it by no other title whatſoever. I 


notion of War matter i: is a miſtaken one. 


ENG. 


ſhould therefore be glad to be ſet right, if this 


__ + firſt a Dutch ſettlement, july belonginglto 
the Dutch-commoniwealth, all it yas d 


This province 
was not confi. 
dered by king 
Charles the 
ſecond as a 
conquered 
country, but 
as a part of the 
more antient 
Engliſh colo- 
ny of New- 
England. 
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i mon LEA c! Hor lo h 
EN GLIsHMAN 0b 

In ” view of an impartirt Hiftorkan ta 
philoſopher the firſt part of what you have 
conceived upon this ſubirct may, perhaps, be 
true; that is, that New-York was ,really at 


| quered. from. ibem by the ams of Emgland 
in the year 1664 in the begintung of the 
Dutch war in the reign of king Charles thi 
ſecond i thaugh even this: is not abſolowly 
certain. But it ĩs not ttue that king Chart 
the ſecond, or the Engliſh nation in generdh 

conſidered-the matter in that light. For ici 
certain,. on the.cantrary, that they conſidered 
the provinces of New-Vork and NewsJerſe 
(which then were both poſſeſſed by the Nuich 
and known by the name of the Nen Naber. 
lands,) as @ part of New-Bngland, and 
having always belonged to the! croum d 
England, ever ſince the planting of Nem 
England, as much as the reſt of New Eng 
land, in which the Engliſh had actually made 
ſettlements. And they accordingly confidered 


the Dutch inhabitants of that country # 
having 
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havin ſettled themſelyes upon Engliſh ground 
without authority and contrary to juſtice, and 
as being therefore juſtly liable to be expelled 
from their ſettlements whenever the Engliſh 
government ſhould think proper, unleſs en 
would ſurrender thernſelves to the Engliſh 
government and conſider themſelves as ſub- 
jets of England. This opinion had been 
entertained in England and in the Engliſh 
colotiies in New-Englarid' before the teſtota- 

tion of king Charles the ſecond ; and Richard 


Oliver as protector of the commonwealth of 
England,) had even taken ſome ſteps towards 
accompliſhing a deſign that had been entered 
into for the reduction of that country to the 
obedience of the Engliſh government. How 
far theſe pretenſions of the Engliſh were well 
founded, I will not pretend to determine. 
But that theſe were their pretenſions, and 
that king Charles the ſecond claimed the 
country upon that ground, and upon that 
ground only, will appear beyond a doubt 
from the following extract of a letter, which 

colenel Nicholls, (the commander of the 
armament which king Charles fent ont, in 
Vor. II. 2 the 


Cromwell, (who had ſucceeded his father 


.. 


f wo Þ 


the ſummer of the year; 2664, to recover; the 
country from the Rane, of the Dutch com. 


anſwer to a demand wry they had. wade 
to, him of "the reaſon of his hoſtile approach 
towards them; which had very | naturally 
ſeemed. ſtrange to them, as (the war between 


e Holland e par af | 


60 « To the Ae pn 3 an 
* Chief Council at the Manhattaps.,. 


Right worthy Sirs, 
" Received a letter by ſome worthy perſons 
intruſted by you, bearing date the 2? of 
« Ts deſiring to know the im of 
e the approach of the Engliſh frigates: in 
* return of which, I think it fit to let you 
know, that his Majeſty of Great-Britain, 
t whoſe right and title to theſe parts of Ame- 


« rica is unqueſtionable, well knowing how 


much it derogates from his crown and 
* dignity to ſuffer any foreigners, (how near 
8 * ſoever they be allied) to uſurp a dominion, 
| 4M * and, 
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« ang, without "bis Mgeſty s royal. conſent, 
* to inhabit | in theſe or any other of his 
> Majeſty” s territories, hath commanded} me, 
« in his name, to require a ſurrender of all 
« ſuch forts, towns, or places of ſtrength, 
« which are now poſſeſſed by the Dutch 
« under your commands. And, in his Ma- 
« jeſty's name, I do demand the town ſituate 
« on the iſland commonly known hy the 
« name of Manhattoes, with all the forts 
* thereunto belonging, to be rendered unta 
« his Majeſty's obedience and protection, 
* into my hands, &c." 


The city ſituated on the iſland of Man- 


hattoes, or Manhattans, was then called 
Neu- Amſterdam, and ſince that time News 


Nork. 


The fald city and the country 3 to it 
were RAP by the Dutch governours to 
colonel Nichols ſoon after this letter of ſum- 
mons. | 


You will allow, I believe, that it is plain 
from the foregoing letter that king Charles 
the ſecond did not conſider this country as 
the property of the Dutch commonwealth 
Z 2 and 


The ſaid 
country was 
accordingly 
ſurrendered to 
Col, Nicholls, 


Coneluſion 
tollowin 

from the ſaid 
letter "_ ſur» 
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i ; 
dt et made as ie, 
natwithſtanding the great number of Dutch 
inhabitants who cantinuęd in it, but as a part 
of his own dominions, of which the Dutch 
had | fly end ynjuſtly taken pot. 
ſelßon, and from which it was therefore 
both juſt and neceſſary to cxpel them. And. 
accordingly, be had, before this expedition 

| ee eee this conmrry (hich 
yas deſtined to recover the poſleſſign of it 
to the crown of England) made a grant of 
it, by letters p under the great ſeal of 
England, to his brother the duke of York, 
(who was afterwards king of England by the 
title of James the ad, ) as being a tract of land 
that already belonged to him, before ever 
colonel Nichols failed from England. Surely, 
| after this conduct of the crown with roſpect 
to this province, it can never be conſidered 
is a conquered country to any legal view or 
_ Phrpoſe, and conſequently cannot juſtly be 
 Hledyed as an example, or precedent, of the 
n with 
ny xt. er 
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nenn, 


e ad bn n te 
manner in which king Charles governed it 
after he had got poſſeſſion of it. Whether he 
made lays for it with, or without, the con- 


currence. of his parliament, or an aſſembly 


of the people ;---it can have no relation to 


the queſtion we are now diſcuſſing eoncern- 


ing the prerogative of the crown with reſpect 


ta conquered countries, 1 therefore do not 
wih to know, the further hiſtory of this pro- 
yince with any view to throw light upon that 
queſtian. But yet I ſhould be glad to be 


is, to ſee how far the kings of England have 
at any time aſſumed and exerciſed a legiſla- 
tive. authority over any of the out- lying do- 
minions of the crown, that have been ſettled, 
or planted, by colonies from England; which 


| is certainly the true legal view in which New- 


York ought to he conſidered. For I think 


1 have ſometimes been told, that the kings 
of England had, upon ſore. occafions, pre- 


tended to a greater degree of legiſlative 
power over the remote and diſtant dominions 
| of 


informed of it on another account; and that claimed 


of the legiſla« 
tive authority 
y the 
crown Overeqs 


lonies . | 


by liſh» 
men. 
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of the crown, though ſettled by clonie 


The Crown 
has formerly 


claimed 2 


compleat le- 
giſlative au- 
thority over 
all the Engliſh 
Colonies in the 
World. 


King Charles 
the iſt ap- 


pointed com- 


miſſioners to 
exerciſe this 
legiſlative au- 
thority over 
them all, in 
the year 1636. 


F. i4 7 ' 
from England, than over the kingdom of 
England "itſelf. I ſhould therefore be glad 
to know. ip - what manner the province of 
New-Vork was governed, after it had been 
ſurrendered to the crown of E 


agland upon 
the invaſion of colonel Nichols. i 


- *ENGLISHMAN, | 


I believe that ſome ſuch pretenſions, as 
you ſpeak of, to a higher degree of legiſlative 
power over diſtant colonies ' of Engliſhmen 
than over the inhabitants of England itſelf, 
may have been made by the crown in former 
reigns, and more eſpecially in the relgus of 
the Stuarts. And indeed there is extant a 
famous inſtrument of this kind in the reign 
of king Charles the 1ſt, by which that king 
appointed commiſſioners to make laws and 
ordinances for the government of all the 
Engliſh colonies all over the world. © This 
inſtrument was paſſed under the great ſeal of 
England in the year 1636, which was the 


time of the moſt arbitrary government of dig 
that miſguided monarch. It appointed twelve 
perſons 


_ 
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members of the king's , privy council, and 
moſt of them. great officers. of ſtate,) to be 
general purpoſe,. to. wit, e & tuta-. 
men ditfarum colyniarum dedaffarum, wel qua 
gentis Anglicane. in peſterum fuerint in parti- 
bus bujuſmod dedufia; and gave them a power 


ſeu ad privatam Jingulorum utilitatem perti- 


nentes, eorumgue terras, bona, debita, et lie. 


ceſſionem in iiſdem partibus concernentes ;— 


perſons of note, (who were, all of chem 


Extracts from 


the commiſ- 


ſion given to 
the ſaid com- 


— 


of eſtabliſhing leges, confiitutiones, etordinatio= 
nes, ſeu ad publicum coloniarum illarum Satum, 


ac qualiter invicem et erga principes exteros 


eorumque populum, nos etiam et ſubditos noſtros 
tam in partibus exteris quibuſcunque quam in 
mari, in partes illas, vel retrd, navigands; 
þ gerant cel quee ad ſuſtentationem cleri, 
exercentis regimen vel curam animarum Populi 
in partibus illis degentis, congruas portiones in 


ſuas," et habito confilio duorum vel trium epiſ- 
rum ( ques ad ſe convocandos duxerint 
neceſſarios) in ecclefiaſticis ;---et clero portiones 


deſghand:, condendi, Jaciendi, et edendi: 


ac 


decimis, oblationibus, aliiſque proventibus, de- 
fignando, pectant; —juxtd ſanas diſcretiones 
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dt int legumty conflitutiontim, or dinMtionm 
Hlarum' violators fendt er mmiclas, impoſtis. 
nem, incarcerationem, er aum gramlibet cu. 
ertionein, efidin, ¶ i oportent, et dd qualita: MW 1 
exrgrrit,) per memůri vel vit# privationem, WM 
infligendas providere ; dec. Here you ſee the 5 
crown undertook to delegate to its commiſ. i Pra 
fioners a compleat legiſlatiye power over al! wit 
the Engliſh colonies in Ameriea. For it was i 29 
a power of making laws and ordinances re- diſc 
hating either to che publick condition of thos i thei 
colonies or to the private advantage of the MW to. 1 
individuals who compoſed them ;----and to et f 
the behaviour of the colonies one to another, in t 
and to foreign ſtates and to their be · 80 
haviour towards the king and his other fub- Sove 
jects, either in foreign countries, or on the to tb 
high ſeas, in going to, or coming from, J 
their ſettlements ;----and to the maintenance 
of the clergy who exerciſe the cure of foul: 
in the ſaid ſettlements, by ordering the in- 
habitants of thoſe colonies to make them 
reaſonable allowances of tythes, or offerings, 
or ſome other competent tevenue ;---it was 4 
power of making Jaws upon all theſe ſub- 
jects, and of inflicting ſuch puniſhments as 

they 


ar 1 


. KO ns think fe (not ercepting. even 

oh i, Wh 10 in « cafes where they 
T Þ 

0 


; Seine vo TELE 
nece ay.) on thoſe w 
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43 5 e laid | aws A | ordinances: 
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governours, or or by re Removing hers: Fan their 
governments, di or by other methods according 
to the degree « of. th their. guilt, vel liter, ſecun- 


An 
An . 


7 elit, caſtigare. It alſo 
gives them a power. to appoint judges i in all 
forts of | "Cauſes, ahd. of of erecting courts of 
ja of all. Kinds, tor the determination of 
civil, and N matters, and for the de- 
eilen of ecclefialtical cauſes} and of ap- 
point hg the modes of proceeding in the ſaid 
cqurts. And then follows, A proviſoe, which 
ordams that 607 Taws and ordinances which 


A remarkable 
provilo-jnthe 


Vor. I * A * 25 * theſe 8 commiſ- 
| 10 


[ 78 1 
theſe chend man make in "the 104 


| colonies by virtue of the authority 19 


given them, ſhall not take effeck they 
have received the king so alſent. 1 in, | Writ 


ing, teſtified at leaſt "ae th VA royal ligne 
if not Under "the great, 0 pri Tho Jl” be 
which "decfares that t, Alte they / have 10 te- 


ceived the ſaid 1 roy 75 > ce y thalt Have 


the full force of lay nr 0 5 8 ny 
the perſons whom * : TOY 1 815 
viſoe is expreſſed 39 7 e ele "wor W F 


ee 


tamen, quad leges, ordjnatig er, el e 
2121 C103 _I4 Day's * * guouſqu 

hujyſmods, executions 50 333 

431 © 


effenſus mt aſdem e regius in 3.72 


STATS N 27101 
tis ſub fonetta noflro "Jign 15 20 minus, Ft 


bujuſmodi afſenſu WERE elbe allles Pr. 
mulgatis in provinciis in guabus font exe quende, 
teges, ordinationes, et  conftitutiones 7 


8 Ol 
nariè juris firmitatem adipiſei, > ab An, 


JF} 8 11 * 
quorum intereſſe poterit, inviolghs ter aber- 
vari, volumus et mandanius. The rema 75 


part of the commiſſion gives the c : commiſſion- 
ers a a power to hear and | determine co cmplaint 


colony concerning encroachments. on "each 


other“ 
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other's territories, or other injuries, and, after 
having heard ſuch complaints, to order either 
the governours of any of the colonies, or 


the whole colonies themſelves, to came back 


to England or to remove ta ſuch ocher places 
as the ſaid commiſſioners (hall allot to 14 
far their habitation: and laſtly, to inſpect and 
examing all the charters which the ; king, or 
any df his predeceſſors, may have granted 
w amy of the ſaid Engliſh colonies; and, if 
they ſhall find either that they have been 
ſurreptitiouſly or unduly obtained, or that 
the privileges granted by them are prejudicial 
to the king and the rights of his crown, or 
to foreign princes, to revoke and annull 


Theſe were the contents of this famous 
commiſlion af king Charles the 1ſt, by which 
we plainly ſee his notions of colony-govern- 
ment. But, I preſume, he was as much, 
miſtaken in theſe notions as in his concep- 
tions of the rights of his crown over his 
ſubjefts in England itſelf, where his miſ- 
government was attended with ſuch fatal 
conſequences. 80 that nothing ought to he 

44 inferted 


A remark on 
the alore aid 
commiſſion. 


Names of the 
perſons to 
whom the ſaid 
commiſſion 
was granted, 
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inferred from R, opinions, or practices, in 


this bad part of his reign (when he governed | 


England i itſelf without a parliament,) con- 
cerning the juſt and legal prerogatives of the 
crown of England even at that time, and 


much leſs concerning thoſe which exiſt at 
this day; when the liberties of the people 
are both better known and aſcertained, and 


alſo extended further, and moro firmly eſta- 
bliſhed, than they were in the reign/ of that 

The perſons to whom the aforeſaid com- 
miſſion was granted were theſe ; Dr. William 
Laud, the'cruel and miſchief - making arch- 
biſhop of Canterbury, who was the adviſer 
of moſt of the unhappy meaſures that oc- 
caſioned the civil war that broke out a few 
years after between the king and parliament ; 
the lord Coventry, lord keeper of the great ſeal; 
the archbiſhop of Vork; Dr. William Juxon, 
the biſhop of London, who was at that time 
lord treaſurer; Henry Montague, earl of Man- 
cheſter, the keeper of the privy ſeal; Thomas 
Howard, earl of Arundel and Surrey, the 
earl-marſhall of England; Edward Pierpoint, 


carl of Dorcheſter, chamberlain to the queen; 


Str 


—— 


Fi 1 


ir Francis Cottington, lord Cottington, chan- 


cellor and under-treaſurer of the Exchequer, | 


and maſter of the court of Wards and Live- 


nes; Sir Thomas Edmonds, knight, the 


treaſurer of the king's houſhold; Sir Henry 
Vane, (the elder,) knight, the comptroller 


of the king's houſfiold; and Sir John Coke, 


knight, and Sir Francis Windebank, knight, 


the king's two principal ſecretaries of ſtate. 
Any five, or more, of them might execute 


the powers of the commiſſion; This mode 
of governing the colonies continued about 


fix or ſeven years, that is, till the enſuing 
civil war, which begun in the year 1642. 
In the following year 1643 tlie parliament 
at Weſtminſter, who conducted the war 
againſt king Charles the iſt, took upon 
them to ſuperſede this commiſſion, and ap- 


pointed, by one of their ordinances, (made 


without the king's concurrence) a committee 
of perſons of their own choice for regulat- 
ing the plantations, and made Robert Rich, 


earl of Warwick, who ated as admiral of the 


Engliſh nation under the authority of the par- 
lament, the governour in chief of them all; 
they conſidering the plantations as a proper 
appendage to the marine department, And 


by 


| Ofthegovern= 


ment of the 
American co- 
lonies during 


the civil war. 
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or the govern 

ment ot — 
= che time of when England was governed under the form 
the _—_ 
wealth o 


England. 
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by this committee the plantations: ſeem to 
have been governed till the year 16 30, 


of a commonwealth, without either king or 
houſe of lords, by a remnant of that famous 
houſe of commons which had made war 
againſt the; king. The only civil authority 


then in being in England was veſted in the 


faid remnant of the houſe of commons, 


(which was then called the Parliament of the 


Commonwealth of England, and poſſeſſed the 
whole legiſlative authority of the tate ;) 
and in a. council of ſtate, appointed by the 
faid parliament,, who were entruſted with, all 


the executive power. And in this year, 


1650, an act was paſſed: by the ſaid repub- 


lican parliament, which veſted the govern- 


ment of the plantations, in a great degree, 
in the faid council of ſtate. . What further 
changes happened in the government during 
the; uſurpation of Oliver Cromwell and his 
ſon Richard, (who were called Protectors of 
the commonwealth) and the ſubſequent year 
of anarchy and confuſion, | befare the return 
of king Charles the 2d in 1660, I do not 


exattly know, nor think it material to in- 
quire. 


ine 


'no Aa t made" by the king 5 rie tie e, 


nes 8 by vir 15 0 e roy al reropative only, 
t he j 


EDS | 
quite. * Bit alter che (lid retüth, which is 1 
commonly ' fed the e ere” ds —— 


aforelyd 1 ceillattve bomimifföt, Which Hi wo = 


been granted by Kiby Chittes te , nt. 
15 17 505 erin, 45 acl kfd badete = _—_ 
aut feng o oy er the ATI fd. all ul. 
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ee of parllatnent: 
wh the An 91 tion-42," and miity 
thera & of p ent were paſſed, after 
that Nod ene the ſald colonies, b 
Fr Rep Un? Parliament conjointly, in the 
n Wade 2 £ with reſpect to the kingdoth | 
of Englard el" ei, Anat BAL. d 
for 7 conclude that; ever ice che reſtora- gg» 
Ha in 1565 the kings of England Wl. 


ver the Ame- 


Ea 955 55 Well as their ſubjects, have been of rican coloaies 
ſince thas 

ney "that they. were not authorized by dime. 
virtue of their royal prerogative alone, to 

make laws for theit ſubſects in the Atera 
plantations, but that Tach laws eould only be 

mg by them in concurrence witk the par- 

lame nt of England, or with the aſſemblies 

of it freeholders of the ſeveral plantations 

for "which they were to be made. 


This 
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The kin 


Enpta cee 2 deen the caſe * rea 
Sen: alter the 10 don che e antient American pl: anta- 
— $1005, 10, Whi F of the people ! had 
1 (been, eſtablidhed, f ſuch. 3s N of 
2 = 

aſſemblies of 


2 1 gue 
Mel god. 9 605 1 1 
ee + wy 
tg. claim a right of making. laws & or de in- 
habicants of them b by their flogle authority, 
or without the concurpen mfr 5-of parlia ent, 
with reſpect to their intern government and 
domeſtick concerns, though hack acte in 
conjunction with the eee aki 
ſuch laws as related to the r 


of 


©. trade, in common with the 75 2 the Xa 
- * * colonies in America. At leaſt king Charles 


521 


: the 2d ſeems to have claimed and exerciſed 
this prerogative, For, if I am rightly, i in- 
formed. he governed Jamaica i in this manner 
from the year 1660 to the year 1681, chat is 
by a governour and council only, without an 
aſſembly of the frecholders of the iſland: 
which governour and council were nominated 


by 
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by the king, and exerciſed a legiſlative power 


over the inhabitants of Jamaica, though they 
were almoſt all Engliſh ſettlers, the Spaniards 
having, for the moſt part, abandoned the 
iſland ſoon after the conqueſt of it in the year 
1655 during Oliver Cromwell's protectorſhip. 
All the firſt laws enacted in Jamaica were 
enacted, (as I have heard, ) by the governour 
and council only: and, (as I ſuppoſe) there 
muſt likewiſe have been ſome taxes impoſed 
upon the inhabitants, for the ſupport of their 
internal government, by the ſame authority. 
But in the year 1681 an aſſembly of the people 
was called, who concurred with the governour 
and council in the exerciſe of the legiſlative 
power. And this mode of government has 
continued in that iſland ever ſince. This, I 
have been told, was the caſe in Jamaica from 
the year 1660, (in which king Charles the 
2d took poſſeſſion of his father's throne,) to 
the year 1681; but I am not quite certain 
about it, not having met with any diſtinct 
account of it in any book of note. But, with 
reſpe& to the province of New- Vork, I can 
ſpeak with greater certainty, from the autho- 
rity of Mr. William Smith, the great lawyer 

Vor. II. B b 1-0 


The iſland of 
Jamaica was 
governed by 
the king's 

ſingle authori- 
ty, without an 
aſſembly of 
the people, 

from the year 
1660 to the 
year 1681, 


The province 


of New-York 
was governed 
in the ſame 
manner by the 
duke of York's 
deputies from 
the year 1604 
to the year 
1683. 
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Col. Nichols 
was the firlt 

ernour of 
it under the 
duke of York. 
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of that province, who has publiſhed a faith- 
ful and inſtructive hiſtory of it. And here it 
appears that king Charles the ad claimed a 
right to the ſame legiſlative authority, and 
delegated it to his brother, the duke of Vork. 
For in the grant the king made to the duke 
of the whole province, together with the 
adjoining country | ſince called New- Jerſey, 
he included the powers of government as well 
as the property of the foil ; and, in purſu- 
ance of this grant, the duke of York governed 
it for ſeveral years by his ſingle authority, 
without ſummoning an aſſembly of the free- 
holders. This authority he, for the moſt 
part, exerciſed by deputy, that is, by a go- 
vernour and council, whom he appointed for 
the government of the province. Colonel 
Nichols, who recovered the country from 
the hands of. the Dutch, was the firſt go- 
vernour of it under the duke of Vork: and 
the title, under which he took upon himſelf 
the government of it, was that of. deputy- 
governaur, under his 10yal highneſs the dule 


P York, of all hrs territories in America. 


Thi 


( if J 

* This colonel Nichols was a man of great 
prudence and moderation, and governed his 
pew- acquired territory of New-York for near 
1 2 twelvemonth before he received the news 
ck. or the deelarstion of the war that had broke 
ke f out between England ah Flolland, che faid 
the hews not reaching him beſore the month of 
2 June, 1665: which I mention as a confirma · 
ll BW tion of what I before obſerved, that this pro- 
vince was not conſidered by the Engliſh 
nation as a country acquired by right of war, 
tf, but as à country recovered from the unjuſt 
poſſeffion, or uſurpation, * of a foreign ſtate. 
This country remained in the poſſeſſion of 
20 IM the Enplich all that firſt Dutch war, that is, 
for i til! the peace of Breda in July, 1667, and 
was left in their poſſeſſion by that treaty. 
Colonel Nichols continued governour of it, 
under the duke of York, during the greateſt 
part of this period, namely, till the month 
of May, 1667, when he was ſucceeded in 
(hav office by colonel Francis Lovelace. 


This colonel Lovelace was likewiſe a man 
of great moderation; and the people lived 
peaceably under him till the country was 
Bb2 again 


He was ſae- 
cceded by co- 


lonel Lovelace 


in May, 1097. 


The province 
was conquer 
by the utch 
in the year 
16733 


but reſtored to 
the crown of 
England at 
the peace- in 
1674. * 


The king 

makes a new 
rant of it to 
e duke of 

York in June, 


1674. 


Maj. Androſs 
is appointed 
governour of 
it under the 


duke. 


He is ſucceed- 
ed by colonel 
Dongan in 


Auguſt, 1083. 
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© again reduced to the obedience of che States 


of Holland in the year. 167 3, Which was 
the ſecond year of kipg Charles the 2d's 


ſecond Dutch war. But this Dutch dominion 


did not continue long, the country being 
reſtored to the crown of England by the 
treaty ol peace, which was concluded between 
rom and IDEAL — r 
1074. 


© Upon the ud Eel of this neacp ihe duke 
of Vork, to remove all doubts that might be 
entertained concerning his property in this 


4985 91 NF 


country, (which had, thus been conquered 


by the Dutch, and reſtored. to the crawn of 
England,) obtained a new grant..of it ſrom 
king Charles, dated the 2g ih of June, 1674. 
and, two days after, commiſſioned Major 


Edmund Andraſe (who was afterwards better 


known. by the title of Sir Edmund Andres) 
to pg goyernour of his territoties in America. 
He was 4 man of a tyrannical diſpoſiton, 
and made himſelf odious to the people under 
his government. However, he continued 
in the office till the 27th, of Auguſt, 1683, 
when he was ſucceeded in it by colonel 

| Thomas 
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Thomas Dongan; who had been- appoimed 


to it by the duke of Vork in the ne 
won 1 1682. Tf, ant ns 45 

Tie e Dag 5 Smith. + 
was a man of integrity, moderation, and 
genteel manners, and, though-.a profeſſed 
papiſt, may be claſſed among the beſt go- 
yernours of enen ere. Mr. Smith then 
proceeds as follow). The people, who 
had dern horeperly.raled at the will of tho 
+ duke's deputies, began their rt participa- 
« tion im thy letiſlative power under colonel 
« Dongan; for: ſhoxtly. aſter his arrival, he 
Ff iſſued orders to the ſheriffs, to ſummon the 


#. frec-holders ſer chuſing cepreſentatives to 


% meet hich in aſſombly on the - 17th; of 


Col. Dongan 


ſummons an 
aſſembly of 
the freehold- 
ers, in October, 
1683. 


„October, 1683. Nothing qould be more 


n agreeable to the people, who, whether 
Dutch or Engliſh, were born the ſuhjects 
* of a ſtes ſtate. Nor indeed Was the change 

« of leſs. advantage. to the duke than to the 


inhabitants. For ſuch a genera] diſguſt had 


« prevailed, and in particular in Long iſland, 
op againft-effd old form which Col. Nichols 
1 © hip introduced,” as threntened the total 


4 ſubverſion 


1 90 } 
&-fabverſion" of the pablick / tranquillity 


Colonel Dongan faw the” diſaffetion' of 


* the people at the eaſt end of Long iſland; 
1 (for he landed there on his firſt arrival in 
enthe country and, to extinguiſh, the fire 
— of diſcontent, then impatient to burſt out, 

& gave them I promis that no lad or rates 
4 the" future foould be impoſed "but by « 

«" generul affembly. © Doubtlelſs'this alteration 
«/ was agreeable to the duke's-orders, (who 
«had been ſtrongiy importunsd for it,) as 
« well as acceptable to the Peöple: for they 
&© ſent him foo after an tes, ' expreſling 
er the higheſt ſenſe of gratitude for ſo bene- 
er ficial a change in the © ent. It 


+ » © would have been impofiible for him much 


longer to have maintained the old model 


er yer free ſubjects, Who Had juſt before 
e formed thetnſelves into a colony for the 
« enjoyment of their liberties, and had even 
* ſolicited" the protection of the colony of 
Connecticut, from 2 "IHE" _—_ 
15 1 1 of n care.” e 


; \ Thepetition tothe duke of York, by which 


be had been ſtrongly importuned (as this 


author expreſſes it) to conſent to this altera- 


tion 
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tion of che government of the province, was 


made by the council of the province, the 
aldermen of Neu- Vork, and the juſtices of 
the peace at the court of aſſize on the 29th 
of June, 1681, and contains many ſevere 
reflections upon the tyranny of Sir Edmund 


From the year 1683 to the preſent time 
the legiſlative power of the province of 
New-York has been uniformly exerciſed by 
the governour, council, and aſſembly of the 
freeholders, without any attempt in 'the go- 


vernour and council to exerciſe it without 


the aſſembly. 


Upon the death of king Charles the 24 


the duke of York, his brother, ſucceeded to 
the crown of England by the title of James 
the ſecond, and conſequently both the pro- 
perty, or immediate lordſhip, of the province 
of New-York and the powers of government 
over it, became again veſted in the crown, as 
they had been before the grant made of them 


by king Charles the ad to the duke of York. 


And they have cuntinued veſted in the crown 


ever 


From the year 


1683 the pro- 
vince —— ; 
governed by a 
governour, 
council, and 
aſſembly. 


Since the ac - 
ceſſion of K. 
James the 2d 
23 3 

t id pro- 1 
vince has been 

a royal go- 
vernment. 
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Of the laws 


They were 
called The 
Datz Laws, 


( "92 J 
ever ſinoe; ſo that now, and oyer ſince the 
acceſſion: of James the ſecond to the crown, 
( which was in Tau hen becpfem. 


— — — Mil 3 P + #4 "5 


r 
officers of government, in this province, has 
belonged to the crown, and the province 
has been a royal government. a 


Mr. Smith informs e concern- 


* the government of the province from 
the firſt ſurrender of it to the meeting 
of the firſt aſſembly of the frecholders in 
the year 1683, in the words following. 


« Prom the ſurrender of the province to 


« the year 1683, the inhabitants were 
% ruled by the duke's governours and 


« their councils, who, from time to time, 


* made rules and orders, which Were 
< eſteemed to be binding as laws. Theſe, 


_* ahout the year 1674, were - regularly 


1 collected under alphabetical titles; and 
« a fair copy of them remains amongſt 
our records to this day. They are com- 
— 2 monly known by the name of 7% 

" Duke's 
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u Duke's Law. The title page of the 


« hook, written in the old court-hand, is 


« in theſe bald words: 


Jus 
Nava EBORACENSIS, 
ney 3-2; VE L, 
LEOES AB ILLUSTRISSIMO PRIN- 
CIPE JACOBO, 
DUCE EBORACI ET ALBANIL, &c. 
 INSTITUTZ ET ORDIN AT, 
AD OBSERVANDUM IN TERRITO- 
RIIS AMERICE£; 
TRANSCRIPT A 
' ANNO DOMINI 
M D CELEXIVo 


« Thoſe acts, which were made in 1683, 


« and after the duke of York's acceſſion to 
< thethrone, when the people were admitted 
* to a participation of the legiſlative power, 
< are, for the moſt part, rotten, defaced, or 
* loſt. Few minutes relating to them remain 


Of the laws 


paſſed in the 


rovince of 


- New-York 


from the year 
1683 to the 
Revolution in 
1688, 


c on the: council-books, and none in the 


journals of the houſe of aſſembly.” 


Vor, II. Cc The 


Of the firſt 
aſſembly of 
New-York 
after the Re- 
volution. 
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The firſt aſſembly after the great and happy 
revolution in England in 1688, was called by 
colonel Henry Sloughter, who was appointed 
governour of New-York by king William 


and queen Mary. It began on the gth of | 


April, 169 1. And Mr. Smith tells us, that 
all laws made in the province of New-York 
antecedent to this period, are diſregarded both 
by the legiſlature and the courts of law. And 
that in the collection of the acts of the; le- 
giſlature of the province of New-York pub- 
liſhed in 1752, the compilers were directed 
to begin at that aſſembly. And he adds that 
the validity of the old grants of the powers 
of government, in ſeveral American colonies, 
is very much doubted in the province of 
New-York. 


Mr. Smith alſo relates: that in this im- 
portant year 1691, the houſe of aſſembly of 


the province of New- Vork, before they pro- 


A remarkable 


* reſolution of 


the ſaid aſ- 
ſembly. 


ceeded to paſs any new acts, unanimouſly 
reſolved as follows; to wit, That all the 
e laws conſented to by the general aſſembly 
* under James, duke of York, and the 
« liberties and privileges therein ard 


granted 


25434 
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233 


1 195 J 


granted to the people, and declared to be Hirose 


« their rights, not being obſerved, nor ra- 
« tified and approved by his royal highneſs 
« nor the late king; are null and void, and 
© of none effect. AND ALSO, the ſeveral 
e ordinances made by the late governours 

« and councils, being contrary to the conſti- 


©. tution of England and the practice of the 


« government of their Majefties other plan- 
te tations in America, are likewiſe null and 


e void, and of no effect, or force, within 


« this province.“ The latter part of this 
reſolution ſhews plainly that it was the opi- 
nion of this aſſembly that the duke of Vork 
had not been legally poſſeſſed of the legiſla- 
tive authority which he had exerciſed over 
the province of New-York by his governours 
and councils before the year 1683. \ - 


Mr. Smith tells us further, that it has; 
more than once, been a ſubject of animated 


debate, whether the people of the province 


of New-York had à right to be repreſented 
in aſſembly, or whether it be a privilege 
enjoyed through the grace 'of the Crown ; 
and that a memorable act of aſſembly was 

1 dh Cc 2 paſſed 


A memorable 


a cd of the go- 


vernour, 
council, and 
aſſembly . of 
New-York in 
the year 1691, 
containing 2 
declaration of 


their rights, 


It was after- 
wards diſal- 
lowed by K. 
William in the 
vear 1697. 


Concluſion 
drawn from 
the foregoing 
account of the 
government 
of ons 2 of Ame: | 
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paſſed by the governour, council, and aſſem- 
bly of New-York in this famous ſeſſion in 
the year 1691, Which virtually declared in 
favour of the former opinion, and which 
contained ſeveral” other declarations of the 

principal and diſtinguiſhing liberties of Eng- 
liſhmen, being intitled, An add declaring 
what are the rights and privileges of their 
Majeſites ſubjetls inbabiting within their pro- 
vince, of New-York.” But Mr. Smith adds 
that it muſt, nevertheleſs, be confeſſed that 
king William was afterwards pleaſed to repeal 
that law in the year 1697. | 
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It ſeems therefore to have been the opinion 
of the kings.of England, even ſince the Re- 
volution, that they were poſſeſſed of an orig 
nal right of making laws and impoſing taxes 

in all the dependant dominions of the Crown, 
thoſe which were properly colonies, or planta- 
tions, ſettled by emigrants from England 


rat 

under the authority of the Crown, as well as Acc 
thoſe, which were conquered. from foreign g 
ſtates; and that this right continued in them du 
till they had voluntarily diveſted themſelves for 
of 


wha auen or proclamations, or other 
| ſutlicient 
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ſufficient inſtruments under the great ſeal, - 
communicating a portion of it to the inhabi- 
tants of ſuch dependant dominions, to be 
exerciſed by aſſemblies of their repreſenta- 
tires. This, I ſay, ſeems to have been the 
opinion of the kings of England : but it does 
not ſeem ever to have been recognized by 
their ſubjects either in thoſe dependant do- 
minions, or in England. For in king James 
the I ſt's time the parliament of England 
conceived themſelves to have a right to eo- 
operate with the king in making laws con- 
cerning! Virginia, though that king, and his 
ſecretary of ftate, Sir John Cooke, and other 
miniſters, denied that they had any right to 
intermeddle with it. And we have juſt now | 
ſeen that in the province of New-York, 
(which is almoſt the only province of America 
which was governed for any length of time 
without an aſſembly, at leaſt ſince the reſto- 
ration) the inhabitants never thoroughly 
acquieſced under the government of the 


governours and councils appointed by the 


duke of Vork, though they ſubmitted to it 
tor a few years. This doctrine, therefore, 
10 ſele right of making laws for the de- 

pendant 


[ 8 J 
pendant dominions of the crown of England 
being originally veſted in the crown and con- 
tinuing in it till the crown ſhall have volun- 
tarily parted with it by an act under the great 
ſeal of England, may be juſtly conſidered as, 
at leaſt, a doubtful; ine, if not a falſe 
one, ſince it has never been freely recognized 
by all. the parties whom it concerns, which 
alone can make a doctrine concerning politi- 
cal authority quite clear and certain. But 
the claim made to this power of legiſlation 
by the Crown (whether well or ill founded) 
ſeems to have been extended as well to colo- 
nies, or plantations, ſettled by emigrants 
from England, as to countries obtained by 
conqueſt. For the province of New-York 
was conſidered. in the former light by king 
Charles the 2d, and claimed and ſeized by 
colonel Nichois upon that ground before the 
declaration of war againſt the States of Hol- 
land, as we have already obſerved : and yet 
it was governed by a goyernour and council 
only, by virtue of the king's grant of the 
powets of government over it to the duke 
of Vork, for the ſpace of eighteen years, as 
well as Jamaica, which was conquered from 
the 


and 
on- 
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the Spaniards during the uſurpation of Oliver 
Cromwell. And, if it ſhould be alledged 
that Jamaica, though conquered. from the 
Spaniards, / was nevertheleſs: confidered by 
king Charles the ad as a cola, or planted 


country, and not as aghnqueſt, 


£01 becauſe of 
the almoſt total abandantment of it by its 


old Spaniſh inhabitants ſoon after the conqueſt 
of it, we ſhall then have two examples, 
inſtead of one, of the exerciſe of legiſlative 
authority over Engliſh colonies by the Crown 
alone, though. in neither caſe, as I believe, 
with the perfect lalisfaction of the hi 


ſo governed. 


FRENCHMAN. 


I am much obliged to you for this account 
of the claims of the Crown upon this ſubject, 


which I perceive to be one of thoſe diſputable 


queſtions upon which the friends of power 
and the advocates of liberty may have plau- 


ſibly maintained contrary opinions. 


How- 


ever, I ſhould incline to think that the de- 
claratory act of the year 1766 ought to be 
confidered as having ſettled this matter againſt 
the pretenſiun of the Crown, at leaſt with 


uu 


Concluſion 
drawn from 
the declarato- 
ry act in 1766 

ainſt the 
ſole legiſlative 
authority of 
the Crown o- 
ver the Ame- 
rican colo- 
nies. 


* * 
\ 


laws to bind the inhabitants in all caſes hatſo- 
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declares that in all thoſe dominions, the pro. 


vince of Quebeck not excepted, in which 
no aſſembly of the frerholders had been then, 
or has, been yet, eſtabliſhed, the king und par- 
liament conjointly had the power of making 


ment as was eſtabliſhed in Charles the 24's 
reign in the province of New- Vork and the 


land of Jamaica by only a governour and 


council appointed by the Crown, could not 


now be legally eſtabliſhed in the-province of 
Quebeck, (though no aſſembly Bas yet been 
called there) without an at of aue 


e 


learn from it that his Majeſty 


ENOLIsHMAN. 


1 think there is much weight in your 
obſervation; And it is confirtwed by what 
we have ſeen done with reſpect to this pro- 


Vince by the late act of pathament, which 


has given you fo much uneafineſs. For we 
's- miniſters of 
ſtate, having determined within thermſelves 
chat no aſſembly n 

| | — 
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eſtabliſhed in this province, but that it . 
to be governed by a goverhour and council 
only, (as the province of New-York was 
during thoſe eighteen years above-mentioned, ) 
did not, in the year 1774, think proper to eſta- 
bliſh ſuch a mode of government here by the 
king's ſingle authority by granting the govern- 
our a new commiſſion under the great ſeal of 
Great-Britain containing a delegation of the. 
power of making laws for the province, to be. 
exerciſed; by the: governour and council only, 


without an aſſembly of the people, but called 


in the aſſiſtance of parliament for that purpoſe, 
Surely this was an acknowledgement on the 
part of the Crown of a Want of ſufficient, 


legal authority in itſelf alone to delegate 


theſe powers of legiſlation to a governour and 


council only, without the concurrence of an 
aſſembly of the people! | 


| FRENCHMAN, 


This argument ſeems to be juſt and ſtrong, 
Yet there! are two objections to it which I 
beg leave to ſtate to you, which ſeem ſome- 
what to diminiſh its foree. If theſe can be 


removed, I ſhall look upon it die car 


dluſive. 


vor, II. Dd EN G- 


An objeQtion 


[ 22 1 


| ENGLISHMAN.; | 
ran, what are thoſe objedtions? wk 


FRENCHMAN. 


The firſt of them is as follows. Vau know 
that our gracious ſovereign was pleaſed, ſoon 
after the ceſſion of this province to the crown 
of Great-Britain by the laſt treaty: of peace, 
to. publiſh a proclamation under the great 
ſeal of Great - Britain, dated on the 7th of 
October, 1763, in which he promiſed the 
inhabitants of this province the immediate 


eonjoyment of the benefit of the laws of 


England, and that they ſhould' be governed 
as to matters of legiſlation. by a governour, 
council, and aſſembly of the frecholders and 
planters of the province, as ſoon as the ſitu- 
ation and circumſtances of the province 
would admit thereof. Now it may be ſaid 
perhaps, that by this proclamation the king 
had diveſted himſelf of the power he before 
poſſeſſed, of making laws for this province 
by his ſingle authority, or of delegating the 
power of doing ſo ts a governour and council 
only, 


Fr 
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only, without an aſſembly, becauſe duch 4 ; "oh 


mode of government would be different from 


that which he had, by his proclamations pro— 


miſed to eſtabliſh here: and that therefore 


an act of parliament became neceſſary to vp 
revoke and aboliſh that proclamation. This, 


1 conceive, may be ſaid by the advocates-for 


this legiſlative power in the Crown, in order 


to get rid of the inference. you have drawn 
againſt it from the application made to the 
parliament for the purpoſe of delegating the 
legiſlative authority in this province to the 
goverhour and council only. 1 don't know 
whether I make myſelf rightly underſtood. 
But, I imagine, an objeCtion of this: kind 
may be formed againſt your inference ; and 


I ſhould. be glad to know what you would | 


ag Gee wee: 


ENGLISHMAN. 


ol I underſtand your objection very well; but 5 


& not think it of much weight. For, 
though the proclamation you allude to gives 
the people of this province an immediate 
gh to the benefit of the Engliſh laws, yet 
] Dda it 


An anſwer to 
the ſaid objec, 
tion. 
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The procla- it does not give them an immediate right to 


mation did 


promiſe the be governed by an aſſembly; but only a right 
— to be ſo governed as joon as the: fituation and 
of an uten. circummſancrs of the province will admit there. 


bly, but only 


tharoneſhould Until that period of fitneſs arrives (which, 


en in the opinion of-the king and parkament of 


circumſtances Great-Britain, is not yet come,) there is no- 
permit. thing in the proclamation that precludes the 
king from making laws for the: province by 

his ſingle authority, without the concurrence 

of the parliament,” and confequently from 

Tt therefore delegating to a governour and council only, 


d n 
clade the ing without an aſſembly, the {aid power of mak- 


Jaws for de ing laws for it, ſuppoſing that he was degailly 
— poſſeſſed of ſuch 'a legiſlative power before 
_ the proclamation. was publiſhed. If there- 
if de had a fore the king was legally poſſeſſed of ſuch a 
 —_ de legiſlative power before he publiſhed his pro- 
proclamation. clamation, he continued to be poſſeſſed of it 
after the proclamation until the ſaid ſeaſon 

of fitneſs for eſtabliſhing an aſſembly in the 

| Province ſhould be arrived, of which, I pre- 

ſume, his Majeſty, when he publiſhed his 

faid proclamation; meant that himſelf ſhould 

be the judge. He might therefore, untl 

GEES ſeaſon * have exerciſed the 
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{aid legillative authority over this province 


either in his own perſon. by making laws for 
it by his own edits, or proclamations under 


che great ſeal of Great-Britain, or by his 


deputies in this province, to wit, the go- 


vernour and council, without any breach of 


the aforeſaid proclamation. But he did not 
think proper to exerciſe ar delegate his ſaid 
authority in that manger, but called in the 


aſliſtance of his parliament to enable him to 


make ſuch a delegation of legiſlative autho- 
rity to the govetnour and council of this 
province. Therefore it may juſtly be con- 
cluded that he did not conceive himſelf to 


| >< wary 
— ing 
uſion re- 
mains in the 
ſame 
of force as if 
there had been 
no proclama- 
tion. | 


be legally poſſeſſed of ſuch a legiſlative au- 


e creeping Ing 
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1 U tue e 
of the late Quebeck- act which his Majeſty's 
lingle authority would not have been com- 
petent to eſtabliſi in the province, eithar 
before or ſince the proclamation of QRober, 
1763, even according to the doctrine laid 
down by Lord Mansfield of the legiſlative 


power of the Crown over conquered coun- 


tries, 


There is no 
proviſion in 
the Quebeck- 
act w 

might not 
have been 
eſtabliſhed by 
the ſingle au- 
thority of the 
Crown ac- 
cording to the 
doctrine of its 
ſole legiſlative 
power over 
conquered 


countries, except that which eſtabliſhes the Reman Catholick eligion. 


That provi- 
fon could not 
have been 
made without 


an act of par- 


liament, be- 
cauſe it is con- 


trary to the 


Katute of ſu- 
premacy in 
the iſt of Q. 


| Elizabeth, 


certain new oath of allegiance in its ſtead, 


[ 206] 
tries, e other crown-lawyers have 
extended to colanies, or planted countries as 
well as canguered ones; I mean that branch of 


the ſaid act which relates to the eſtabliſhment 
of the Roman-Catholick religion in the ſaid 


province, or which gives the prieſts a legal 


right to their eccleſiaſtical benefices and 


tythes, and laymen a right to hold places 
of truſt and profit, without taking the oath 
of ſupremacy, and requires them to take a 


For this branch of the ſaid act is contrary to 
the ſtatute of the iſt of queen Elizabeth, 


which exproſsly relates to the future domi- 
-nions of the crown' of England as well as 
thoſe which at that time belonged to it: 


and Lord Mansfield allowed that the king's 
legiſlative authority over conquered countries 


was reſtrained by all ſuch antecedent acts of 
- parhament as were expreſsly declared to 
extend to them. It would therefore have 
been neceſſary, when his ay" $ mitiifters 


conceived it to be proper to "exempt the 
Canadians in the caſes above mentioned from 


taking the oath of ſupremacy,” to procure an 


act of parliament for this purpoſe. But this 
£7 neceſſity 
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and did not extend to ant other ſubject con- 


tained in the Quebeckract, beſides this of . 


the abolition of the dach of ſupremacy, here 


being no other proviſion in it that is contrary 
to any antecedent act of the Engliſh parlia- 
ment that expreſsly relates to that province. 
If therefore the king had poſſeſſed a legal 
right of making laws for that province in all 
other reſpects, and upon all other ſubjects 
but that of the abolition of the oath of ſu- 
premacy, it would have been ſufficient to 
make an act of parliament for the regulation 
of that ſingle ſubject; and there would have 
been no occaſion to inſert in it all the other 
clauſes it contains, and more eſpecially. that 
which delegates to the governour and council 
of the province, without an aſſembly, the 
power of making laws to bind its inhabi- 
tants; but theſe things might have been 
left to be ſettled by his Majeſty's ſingle 
authority by his edict, or proclamation, or 
other ſufficient inſtrument under the great 
ſeal. But it was thought proper on that. 
occaſion to inſert theſe clauſes in the ſaid act 
of parliament, and, . amongſt them, the 
| clauſe 


But the othes 
proviſions of 
the Quebeck- 
act might, ac- 
cording to the 
aforeſaid doc- 
trine, have 
been made by 
the ſingle au- 
thority of the 
Crown. 


e 


Nevertheleſs 
itwasthought 
per to in- 
ert them in 
the ſaid act of 


par. iament. 


z 
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therefore conclude 12 — it was Ne 
of tis. jeſs miniſters- of e 
act, that his Majeſty was not pofleied of a 

legal right to regalate all thoſ@ matters by 
his fingle authority, and, more eſpecially, 
to delegate to his governour and council 
only, without an aſſembly, a power, to make 
laws to bind the province.” And I have 
above endeavoured to prove chat this want 
of ſuch a legiſlative authority could not ariſe 
from the promiſe contained in the proclama- 
tion of October, 1763, of eſtabliſhing an 
aflembly in the province; becauſe this pro- 
miſe was not to be immediately accompliſhed, 
but only as ſton as the fituation and circum- 
flances of the province would admit thereof; 
until which ſeaſon of ripeneſs for ſuch a 
meaſure, we muſt preſume that the new 
laws and regulations, that might become 
_ neceflary for the good government of the 
province, were intended to be made by that 
perſon, or perſons, who had a legal authority 
tt before the ſaid proclamation 

| iſſued. 
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in it,) ſeems to preclude the inference, which 
you have drawn from the clauſe in the ſaid 
Quebeck· act which . eſtabliſhes this kind of 
government, of & conſciouſneſs in his Majeſty's 
miniſters of ſtate of a want of a legal right 
in the Crown alone to eſtabliſh this mode of 
government. For, if they were conſcious of 
ſuch a want of legal authority in the Crown, 
why did they adviſe his Majeſty to exert ſuch 
an authority before the paſſing of the Que» 


council only, without an aflembly of the 
people, the -power of making laws to bind 
the province? or was no ſuch power dele- 


in which. caſe the ſeveral ordinances made 
by them before the operation of the Quebeck - 
act muſt have had no legal validity. 


ENGLISHMAN. 
This is a very fair and natural objection to 
the inference I had drawn from the Quebeck- 


I believe I ſhall be able to anfwer it in a 


manner that will perfectly ſatisfy you, by 
Vor. II. Ff explaining 


beck act by delegating to the governour and 


gated to them by the Crown, though they 
took upon them to act as if it had been ſo? 


act, and well deſerves to be conſidered. But 


An anſwer to 
the ſaid ſecond 
objection. 


N 
explaining to you the tiue ſtate of the fact 


upon this ſubject during the ten or eleven 


years you ſpeak of, which I perceive -you 
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fn the 1 of * Va 
governbur in chief of this province granted 
by his Majeſty, under the great ſeal of Great- 
Britain, to General Murray in the year 1764, 


' there is a clauſe impowering the General to 


ſummon an aſſembly of the freeholders and 
planters of the province as ſoon as the ſitu- 
ation and circumſtances of the province will 
admit thereof, and; with the conſent of ſuch 
aflembly and of the council of the province, 
to make laws, ſtatutes, and ordinances for 
the peace, welfare, and good goyernment of 
the ſame. But, though it is certain that his 
Majeſty was not then, and, as it fince ap- 
pears, is not yet, of opinion that the ſituation 
and circumſtances of this province were ſuch 
as to admit of the meaſure of ſummoning 
ſuch an aſſembly, yet it was not thought 
proper to inſert a clauſe in the; ſaid com- 
miſſion to impower the governour, in the 
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mean while and until ſucb aſſembly ſhould be 
ſummoned, to make ſueh laws and ordinances 
by the advice and conſent of the council of 
the province only. And yet it muſt be al- 
lowed that har would have been the legal 
and proper way of delegating ſuch a legiſla- 
tive authority to the governour and council 
only, if the Crown was legally poſſeſſed of ß 
a right to make ſuch a delegation, ſuch high 
powers being: incapable of being legally 
transferred from the ſovereign to any of his 
ſubjects in any other manner than by an 
inſtrument under the great 'ſeal. - This 
omiſſion, therefore, of a clauſe for this pur- 
poſe in the govertiour's grand commiſlion 
under the great ſeal, (which was the only 
legal foundation of the government of this 
province, ) though his Majeſty's miniſters had 
at the ame time no intention of ſpeedily 
calling an aſſembly, and conſequently ſuch 
a clauſe would have been ſingularly expedi- 
ent, if it had been lawful, did not look like 
à claim on the part of the Crown to a legal 
right of delegating ſuch legiſlative powers to 
the governour and council only, but rather 
like a tacit acknowledgement of the want of 
ſuch a right. 
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4 
Of thelegila: , What then, you will aſle, could be the 


contre deſign and intention of his Majeſty's miniſten 
_ — 4 on this occaſion? Did they imagine that the 


Que 


Qu 


before the late province might be governed for ſome con 


| * fiderable time, (namely, until it ſhould. be 
expedient to ſummon an aſlembly,) without 
paſſing, any laws. or ordinances' at all ?—Or, 

if they did not think this prafticable, but 
time to time, be paſſed in it, as occaſions 
might require, by whom did they intend 
that ſuch ordinances ſhould be made i?-— 
The proper anſwers to theſe queſtions l 

take to be as follows. His Majeſty's miniſters 
did not ſuppoſe that it would be poſſible to 
govern the province without paſſing any new 

_ ordinances af all in it, as occaſions. might 
require, before an aſſembly ſhould be ſum- 
moned in it; but they imagined that it 
might be ſufficient for its temporary welfare 
during that interval, to paſs only a few ordi- 
nances upon ſubjects of ſmall importance, 


ſuch as what you Frenchmen call reglement: 


de police, or regulations relating to publick 
er, and d 11 1 
with the criminal law in its higher branches, 
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fo as to affect the lives or limbs of his Ma- 
jeſty s ſubjects in the province, or. their right 


to perſonal liberty, and without making fre: 


with their property by the impoſition of any 
duties or taxes. And with this view his 


Majeſty thought fit to delegate to general at 
Murray, the governour of the province, by 


manual, the following very limited legiſla- 
tive authority, to be exerciſed by the advice 
and with the conſent of the council of the 
province-only, and without the concurrence 
of an aſſembly, to wit, an authority to make 
fuch rules and regulations as ſhould appear 10 
be neceſlary for the peace, order, and goud 
government of the ſaid province ; taking care 
that nothing be paſſed or done that ſhall any 
ways tend to affect the life, limb, or liberty 
of the ſubjeF, or to the impoſing any duties 
or taxes. This legiſlative authority, ycu 
plainly ſee, was very ſhort of that which 
had been communicated to the governour 
by bis commiſſion under the great ſeal, to 
be exerciſed in conjunction with an aſſembly 
of the freeholders ; which was 0 make laws, 
atutes, and or drnances 12 the publick peace, 


welfare, 


[ 222 J | 
welfare, "and good government .of. the © ſaid 


province, and this without any fuch-reſtric- 


tions as thoſe above-mentioned with reſpect 


to the impoſition of duties or taxes, or to the 
paſſing ſuch laws as might affect the lives, 
or limbs, or liberty of his Majeſty's ſubjects. 
Yet, limited as this authority was, it was all the 


legiſlative authority that had either been dele- 


conduct 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| lative autho- 
4 rity by an in- 
Auction. 
ö 
| 
' 


gated, or ſuppoſed to be delegated, to'the go- 


vernour and council of this province before 
the late Quebeck-act. And, if you reflect 


on the ſmall extent of this authority; and 
the private, imperfed, manner in which it 
was delegated, you will hardly, I imagine, 
be diſpoſed to conſider it as a fair and open 
exertion of an authority in the Crown to 
make laws for this province, or to delegate 
the power of doing ſo to the n and 
council only. | | 


FRENCHMAN. 


I certainly cannot conſider it in that light, 
but muſt rather look upon it as a kind of 


acknowledgement of a want of ſuch a legal 


authority in the Crown, and an expedient to 
make a ſhift without it for a ſhort time, by 
a tender and cautious uſe of a very limited 

| legiſlative 
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legiſlative power of a doubtful nature, and 
which could be Juſtified only by a kind of 


courſe" to it during the interval of time that 
might elapſe before his Majeſty ſhould judge 
the ſituation” and circumſtances of the pro- 
vince to be ſuch as to admit of the ſummon- 

ing an aſſembly. 1 therefore am ſatisfied 
chat it ought not to operate in any degree as 
a bar to the inference you are diſpoſed to 
draw from the uſe made by his Majeſty's 
miniſters of ſtate of the authority of the Bri- 


Qvebeck- act, for the purpoſe of veſting i in 
the governour and council of the province a 
more ample power of making laws and ordi- 
nances for its government, to wit, that the 
Crown was conſcious of the want of a legal 
right to delegate ſuch a legiſlative power to 
them without the ' concurrence of the par- 
liament. But that inference will, in my 
opinion, remain juſt and unimpeached, ſup- 
poling the pfoclamation of October, 1763, 
did not operate as an immediate bar to the 
exerciſe of any legiſlative authority in the 
ne without the concurrence of an 
aſſembly, 


ſeeming temporary -neceflity of having re- 


tin parliament,” on the occaſion of the late 


8 R, _ 
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aſſembly, but leſt the Crown at liberty to 
act according to the powers it had legally 
poſſeſſed before, during the interval that 
ſhould elapſe before the ſituation and cit- 
cumſtances of the province: ſhould, in his 
Majeſty's opinion, admit of the eſtabliſhment 
of an aſſembly. But this, we muſt remem- 
ber, the judges of the King's Bench in Eng- 
imme 


mt, belive we bg leave. of the ſubjed 
we have been juſt now conſidering, I mean 
* the late Quebeck-aR, I muſt trouble you 
with a queſtion that occurs to me concerning 
the king's inftruQtions to his governours of 
his American provinces. Pray, is it under- 
ſtood that any powers whatſoever, even ſuch 
as are legally veſted in the Crown and arc 
capable of being legally delegated by it, can 
be legally delegated by an inſtruction? For 
it ſeems ſtrange to me that they ſhould be 
ſo, ſeeing that inſtructions are things of « 
private nature, that ſeem intended to regulate 
the conduct of governours in the uſe of the 
n in thetn by their 
publick 


F , FRG 
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publick commiſſions, rather than to be the 
mme eee due aer con- 
_=—_ to them. n 36285 | 


"ENGLISHMAN, ; 


Your conception of this matter ſeems to 
me to be perfectly Juſt. laſtructions to 
governours can convey no powers to them 
whatſoever, but ate only to be conſidered 
as directions to them how to uſe the powers 
which are conveyed to them by their com- 
miſſions, and are intimations of his Majeſtys 
reſolution to remove them from their go- 
vernments and appoint other perſons in theit 
toom, in caſe they ſhall uſe thoſe powers in 
a different manner ſrom that which is pointed 
out by their inſtructious. In ſhort, they are 
inſtruments of a private nature: and, accord» 
ingly, we ate informed by Mr. Smith in his 
excellent hiſtory of New · Vork, that in that 
province the goyernour's.inftructions, (though 
they are in number above an hundred, and, 
regulate the governour's conduct on. almoſt 
every common contingency,) are never re- 
corded. And the ſame thing may be ſaid, as 
I believe, with reſpect to the inſtructions gen 

Vox. II. 6g to 
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Neo vritten in- tothe governours of other provinces. Now no 


firament can 
legally convey 


any powers of 


government, 
- unleſs it be 
made publick. 


inſtrument can, (as Iconceive,) convey" pow= 
ers of government in any country, or aecotding 
to any ſyſtem of laws, except it be of a publick 
nature, and the contents of it be made known 
to the perſons over whom thoſe powers are 
to be exerciſed, and who are to be bound to 
pay obedience to the acts that are to be done 
in purſuance of them. For how elſe ſhall 
the ſubjects over whom the perſon intruſted 
with ſach powers is to preſide, know that 


he is to be their governour, or in what re- 


The proper 


inſtruments 
for this pur- 


— in the 
ngliſh go- 


vernment are 
commiſſions 
under the 


ſpects, and to what degree, they are bound 
to obey his orders ? If a man of rank comes 
into a province, and tells the people of it, 
by word of mouth only, that the king has 


appointed. him their. governour, that ſurely 
will not be fufficient to intitle him to their 


obediencez but they not only may, but ought 
to refuſe to obey him till he produces ſome 
regular inſtrument in writing, properly au- 
thenticated, or proved to proceed from the 
king's authority, by which it appears that he 


is ſo appointed. And the proper inſtrument 


for this purpoſe in the Engliſh government 
is a commiſſion 5 ſeal of Great- 
Britain, 


IL #77 I 


Britain, the authority and importance of 


which ſeal is ſo highly protected by the law 

of England that it is the crime of high treaſon, 
and puniſhable with loſs. of life and forfeiture 
of lands and goods to the Crown, to coun- 
tetfeit it. It is only therefore by the produ- 
tion of a commiſſion ſo authenticated that a 

governour of a province can intitle himſelf 
r of W date. 


37 * #% 


. And: fonher, i fuch a Tae" "Ir is 
e act prdified,] in a province, ſo as 

to give the people of it a ſatisfactory aſſur- 
ance that the perſon who produces it has 
been appointed by the king to be their go- 
vernour, they are only bound to obey him 
in che exerciſe of ſuch powers as are con- 
veyed to him by the commiſſion, and not 
in other matters that are not mentioned in it, 
or that do not fall under the powers that are 
ſpeciſied in it. I mention this, becauſe. I 
have known ſome perſons imagine a go- 
vernour of a province to be he full and 


Governours 
of provinces 
have a legal 
right to exer» 
eiſe only thoſe 
powers of go- 
vernment 
which are ſpe- 
cified in their 
oommiſſions: 


general repreſentative of the king's majeſſy, 


and to be legally capable of exerciſing all 
the acts of authority in the province which 
82 2 the 
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the king himſelf might lawfully exerciſe, if 
de were preſent” there in his on perſon, 


And are not 
the full and 


—— repre- 
tatives of 


the king. 


But this is, undoubtedly; a very miſtaken 
notion, | becauſe the king never delegates to 
any of his governours bf provinces the whole 
of his royal authority, but ſpetifies in their 
commiſſions the powers he intends they 
ſhould exerciſe; It is true indeed that he 
might, if he pleaſed, make ſuch a delegation 
of his whole royal authority, by expreſsly 


declaring in his cotnmiffions to his governours, 
* that he gave them full power to act in 


their reſpective provinces in his place and 
trad, as his vice · toys and lieutenants, and 
to exerciſe every power of government in 
the ſame which he himſelf might lawfully 


- exerciſe if he were there perſonally preſent:” 
at leaſt I know of nothing that-conkd hinder 
him from ſo delegating his whole authority, 


if he thought fit. But it is certain that he 


never does fo delegate it in his commiſſions 


to his governours of provinces, but, on the 
contrary, ſpecifies, at conſiderable length, in 
thoſe commiſſions, the particular powers he 
intends wy gs mei in their reſpective 

* provinces, 


* 
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perſons guilty of treaſon or wilful murder. 
Since therefore the king uſually thinks fit 
to delegate to his governours of provinces 
ſome paxtians of his royal authority, and not 
others, there is no way of knowing what 
portions of it he has ſo delegated, and what 
he has not, but by examining the commiſſions 
he has granted: and thoſe powers that are 
ſpecified in the commiſſions muſt be allowed 
to belong to the governours to whom the 
commiſſions are granted; and the acts done 
by the governours in che execution of theſe 
powers muſt be ſubmitted to as legal: and 
all other branches of the royal authority 
beſides thoſe which are fo ſpecified, muſt be 
ſuppoſed to have been reſerved by his Ma- 
jeſty to his on perſon, and not to have been 
delegated to his governours, _ 


And 


provinges, and. with reſpect to ſome of thoſe 115 
powers, expreisly reſtrains his governours . 
from--qxorciling them, in che ſame, extent, 86 | 
he himſelf might de; as, for inſtance, in the 
power of granting pardons to criminals, . - | 
they being uſually reſtrained by the, words of 
their commiſſions from granting pardons. to 


r K 
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If the king © Aid indeed its eee 
= eious practice thus to expreſs in the com- 
his fol Gall and ' miffions of che goverriours of 'provitices the 


Tardwer i; Particular powers which bis Majelty"Intend 
would be at- to delegate to them, inſtead of delegating 


— to them the whole royal authority by ſoch 
general and comptehenfive words as are 

above mentioned, or making them the g. 

neral repreſentati ves of their ſovereign, (a 

I have known ſome people eonſider them, 

with all the power which the king himſelf 

would lawfully poſſeſs, if he were preſent 

there in his own perſon: becauſo, if thi 

were done, it would give occaſion to num- 

berleſs diſputes and difficulties" concerning 

the limits of the powers which the king 

"himſelf might lawfully exerciſe in the pro- 
vinces, if he were ſo perſonally preſent in 
them, which, it is probable, the governoun 
of provinces would often conceive to be more 
various and extenſive than the people under 
cheir government would be willing to allow; 
all which diſputes are happily avoided by the 

-* prudent practice of ſpecifying in the com- 
' miſſions themſelves the powers which ar 
intended to be delegated to the governours 


to whom the commiſſions are granted. 
'I 
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1 ſeems: reaſonable therefore to conclude 
upon the whole, that a governour of a pro- 


vince has a right to exerciſe juſt ſo much of 
his ſovereign's royal authority as Is ſpecifi» 
cally delegated to him by the words of his 
commiſſion under the great ſeal, and no 
more; and that every other delegation of 
the royal authority to him by any inſtrument 
not under the great ſeal, is illegal and void, 
even though the power ſo delegated ſhould 
be ſuch as the Crown has indiſputably a 
legal right to; and much more, therefore, 
mers en mo T7 


"FRENCHMAN. * 


very clear and juſt. But I have been told 
chat it has not been always adopted by the 
king's governours in America. For, accord - 
ing to this doctrine, the king's inſtructions 
to his governours, being under his ſignet and 
ſign· manual, can convey no powers to them 
whatſoever, nor even create any legal re- 
ſtraint upon them in the uſe of the powers 
which art legally delegated to them in their 


commiſſions 


>rNOur 


344 
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This dy ef teaſoning vn the nature of a 
governout's authority appears to me to be 


The kingꝰs ine 
— 
er the 

and ſign = 
nual cannot 
legally ope- 
rate ſo as ei- 
ther to en- 


large or re» 


ſtrain the 
powers of go- 
vernment 
contained in 
the _govern- 
our's com- 
miſſton, 
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cominiffions under che great ſeal, ſo 'as to 
make thoſe acts become illegal and. void, 
which are done agreeably to ſuch power, 
given in the commiſſions but in oppoſition 
to the ſaid inſtruftions. "Thus, if the king, 
in his commiſſion under the great ſeal, gives 
his governour a general power to grant any 
lands in the province upon the uſual condi- 
tions; and, in his private inſtructions under 
his ſignet and fign-manual, directs him to 
forbear making grants of ſuch and ſuch par- 
ticular tracts of land, which his Majeſty 
chuſes to reſerve to himſelf ; and the go- 
vernour, notwithſtanding ſuch inſtruQtion, 
makes a grant of land in the ſaid excepted 
tracts; ſuch a grant will be valid by virtue 
of the general power of granting lands con- 
tained in the commiſſion under the great 
ſeal, notwithſtanding the exception of thoſe 
particular tracts of lands contained in the 
private inſtruction. And, in like manner, 
an act done in purſuance of a power con- 
tained in an inſtruction, but not in the com- 
miſſion under the great ſeal, muſt be con- 
derſtand you tight, is your opinion upon 1 
this ſubject. 
E N G- 
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ENGLISH MAN. 


It is . . 1 
* el OT „A 
rAENeHNAAN. b 


But I have been told chat an opinion * 


prevailed amongſt ſome governours of pro- 
vinces and other ſeryants of the Crown, that 


the inſtructions given to governours under 


the king's fignet and ſign- manual are of equal 


authority with the commiſſions under the 
great ſeal, and that there is a clauſe in almoſt 
every governour's commiſſion which refers to 
the inſtructions, and, as it were, adopts them 


into the commiſſion, and makes them partake 


Of a clauſe in 


the commiſ- 
ſions. of go- 
vernouts f 


provinces, 
which refers 
to their in» 
ſtructions. 


of its high legal anthority derived from the 


great ſeal. Pray, do you know of any ſuch 
clauſe in the commiſſions uſually given to 
governours of provinces? and do you con- 
ceive that ſuch a clauſe can have the effect 
aſcribed to it? For to me it appears a very 
indirect and whimſical way of N 


—— ů — — 


The words of 
theſaid clauſe. 
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„ ; 


There is in ſome of G conmilione” to 
governours of provinces, and perhaps in all 
of them, ſuch'a clauſe as *you'lſpeak of. 
In the commiſſion to Sir Danvers Olborne to 
be governour of New-York in the year 17 54 
it is expreſſed in theſe words. © Know Z) you 
that We, repoling eſpecial truſt and con- 
« fidence in the prudence, courage, and 


9 Oſborne, of our eſpecial grace, \ certain 
« knowledge, and mecr-| motion, have 
e thought fit to conſtitute; and appoint you, 
* the ſaid Sir Danvers Oſborne, to be our 
ce captain-general and governour in chief in 
and over our province of New-York and 
ce the territories depending thereon in Ame- 
« rica: and we do hereby | require and 
* command you o do and execute all 
< things in due manner that ſhall belong 
“ unto your ſaĩd command and the truſt 
<<. we have repoſed in you, according to the 
ſeveral powers and directions granted or 
— r you by this: preſent. commiſſion 


&« and 
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« and inſtrocdens herewith given. you, or eres, 


reference to 


95 infiructions, and the 2 


« authorities, at ſhall at any time bereaßter 
« be granted ur appointed you under our fignet 
e and . nul, or by our order in our 
«, privy council, and according to ſuch rea- 
« ſonable laws and ſtatutes as now are in 
force, or hereafter - ſhall be made and 
« agreed upon by you, with the advice and 


« conſent of br council and tlie aſſembly 


of our ſaid province under your govern- 
ment, in ſuch manner and form as is 


« herein aſter expteſſed. And there is a 


cauſe ofthe! ſame import, and expreſſed 
in almoſt the ſame words, in the *commil- 
ſion given to genetal Murray to be governour 
of this provitier of Quebecl in November, 
1763, and like wiſe in the two commiſſions 
given to general Carleton, in the years 1768 


and 1774 to be gobernour of the ſame pro- 


vince. In this clauſe the words, by fuch 
further \powers, \inſirutHons, and authorities, 
as ſhall: at any tine hereafter be granted or 
appointed yow under uu fignet and / gu- manual, 
are thoſe; to hic your allude;- and which 
have beewſometimes alledged as a-proof that 

Hh 2 ie 
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An inference 
that has been 
ſometimes 


theſaid clauſe, 


Tendency of 
the' ſaid infe- 
rence to un- 
| dermine = 
authority 

the great *y 


authority of the commiſſion under the great 


which are expreſſed in the commiſſion, may 
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FR inſtructions given to a governour under 


the king's ſignet and ſign- manual are of 


draun from 


equal weight and authority with the power 
contained in his commiſſion under the great 
manner ſeem to conceive,) partake of the 


ſeal by being thus referred to by it. But 
this is in my opinion a very abſurd and per- 
nicious way of reaſoning, and has a tendency 
to undermine and deſtroy the authority of 
the king's great ſeal, which is the peculiar 
inſtrument by which the law of England 
has appointed that, in all great and ſolemn 
acts, the regal power ſhall be exerciſed. 
For, if ſome additional powers, beyond thoſe 


thus be delegated to a governour of a pro- 


——— — n 4 _— 


vince by a private inſtruction under the king's 
ſignet and ſign- manual, by virtue of a previ- 
ous reference to them inſerted in the com- 
miſſion, why may they not al be ſo dele- 
gated, and the commiſſion be reduced to 
this one ſentence, We do appoint you our 
captain - general and governour in chief of 
ſuch a province, lwich ſuch powers as we 

ſhall 
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ſhall hereafter inveſt you with by our in- 


Bat, if this were done, it is evident that the 
commiſſion under the great feal would no 
longer be a real and: effectual commiſſion, 
delegating powers of government to the go- 
rernour to whom it was given, but would be 
4 mere nominal commiſſion, which could 
only operate as a grant of the title of go- 
vernour of ſuch a prtvince, as a title of 
bonour; and the inſtructions would in truth 
be the commiſſion, or important inſtrument 
by which the powers af government would 
be communicated to the governour; that 18, 
an inſtrument under the king's ſignet and 
ſign· manual would be the means of convey- 
ing thoſe high powers to the governour which, 
it is univerſally allowed, can be legally dele- 
gated only under the great ſeal. : It is certain 
therefore that all the powers uſually veſted 
in a goyernour. of a province cannot legally 
be delegated to him in this manner by an 
inſtrument under the king's ſignet and fign- 
manual: and conſequently, ſince the ſame 
reaſon holds againſt the delegation of any one 
power of government in this manner as againſt 
| that 


ſtructions under our ſignet and ſign- manual? 
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that of any other power; we may conclude 
that no one power of government can be 
legally ſo communicated, but that all, the 
attempts to delegate any powers of govern- 
ment by the king's» inſtructions under his 
ſignet and fign-manual; and like wiſe all at- 
tempts to reſtrain by ſuch inſtructions the 
foll- exerciſe of the povers legally delegated 
to 2 govornour in his commiſſion under the 
great ſeal, are iHegal und void. This, at 
leaſt) is my opinion beyond all manner of 


doubt; and theretotbil bock vgonthoſe words 


to which you allyded in the commiſſions of 
many governonts of Provinces, to wit, by 
fuch Further powers, inſtructions, and autbo- 
rities, as ſhall at any tin hereafter: be granted 
ar appointed yam under aur : fignet and fign 
manual,” as idle and unoperative in a legal 


way, but yet at the ſame time as tending to 


undermine and elude the authority of the 
great ſeal, and introduce a practice of exer- 
ciſing and delegating the great powers of the 
Crown by inſtruments under the king's ſignet 


and ſigu- manual, inſtead of inſtruments un- 


der that more ſolemn, important, and antient 
ſeal which the law has always recognized as 
cb: ; the 
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exer- 


s un- 
ntient 


zed as 


„ 
the true teſtimny of the full and deliberate 
exertion of the rdyal authority, and has 
accordingly protected by the ſanction of the 
bigheſt penalties. And therefore I moſt 


| heartily. wiſh that theſe: words, or, ' at leaſt, 
the two words powers and authorities, and fe 


the word granted; which refers to them, 
were to be left out of all the commiſſions 
which/thall hereafter. Eras to "oy oy 


„ 


Fr 2 to be left out of the 
and cannot but wonder that they have e ever 
been inſerted 1 in them. For I cannot con- 
ceive What objection the kings of Great · 
Britain, or their miniſters, can ever have had 
to the ſpecifying in the moſt ample manner 


in the commiſſions given to the governours | 


of provinces, under the great. ſeal, all the 
powers they intended the faid governours 
ſhould exerciſe, This would have at once 
removed all doubts and difficulties that might 
ariſe concerning the legality of the delega- 


tion of thoſe powers, and would have been dr 
as 


It would be 
right to leave 
out the ſaid 
words of re- 
rence to in- 
ſtructions in 
all future 
commiſſions 
to governours 
of provinces. 


It ſeems 
+ ſtrange that 


they were 
ever inſerted 
in the com - 
miſſions. 


94 
& 
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as ſhatt and eaßy a method of conveying 


them as the other by the ſignet and ſigu- 
manuül, and, in my apprehenſion, more 


' ſuitable to the dignity of the royal chatacter; 


| I conjecture that the reaſon of it may have 


becauſe, the higher is the degree of authen- 
ticity with which the king's acts of ſtate are 


tranſacted, and the more ſolemn and formal 


the manner of tranſacting them, the greater 


be received by the people, and the mote 
willing and ready the obedience that will be 
paid to them. It ſeems therefore ſurprizing 


to me that it ſhould ever have entered. into 


the heads of the king's miniſters of ſtate to 
adviſe his Majeſty to attempt to delegate any 
powers of government to his ſubjects in any 
other way than under the great ſeal; and 1 
beg you would let me know what you think 
may have been the motive that has given 
occaſion to ſuch a proceeding. 


'ENGLISHMAN., 


Truly I have been as much pines at 
this practice as you can be: nor do I know 
any certain way of accounting for it. But 


# # "EE. 


'been 


will be the reverence with which they will 


grrat ſeal, (ot they are preciſely the ſame 


1 1 
been us follows. , The great ſeal of Great - 


or the uſual 


character and 


Britain is kept by a great officer of ſtate called qualifications 


the Lord Chancellor; or Lord keeper of the 


officer under different titles ;) who is gene- 
rally ſome very eminent and learned lawyer, 
bred: to the profeſſion. of the law- from his 
youth, and muchfkilled in the practice of it, 
and deeply yerſed-alſ9; in the civil hiſtory of 
England and the, conſtitution of its govern- 
ment, ot that part of the law of the kingdom 
which relates to the diſtribution of the ſeveral 


of the lords 
chancellors, 
or lords keep - 
ers of 127 


guns ſeal, 


powers by Which it ought to be governed, 


and the forms. and folemnities with which 
ſhoſe powers ought to be adminiſtered, And 
it is underſtood to be his duty to examine 


the contents of evety inſtrument to which 


he is 'commanded by the king to put the 
great ſeal, and to ſatisfy himſelf that it eon- 
tains nothing but hat is agrecable to law 
and juſtice before he puts the ſeal to it, 
And, if he puts the ſeal to any inſtrument 
that is contrary. to. law, or which, though 
agreeable. to law, is manifeſtly Fontrary to 
the welfare of the kingdom, he is liable to 
be puniſhed for ſo doing by the Judgement 

Vox. II. Ii of 


: 
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© of the Houſe of Lords in conſequence of an 


Of the diffe · 
rent temper 
and ſpirit that 


prevails 


amongit the 
king's ſeere · 
taries of ſtate, 


- impeachment, or accuſation, preferred againſt 
him before them by the Houſe of Commons, 
and alfo, I believe, in the ficſt caſe, or where 


he puts the ſeal to an inſtrument that is-con- 
trary to law, to an action at law at the ſuit 
of the perſon who is injured by means of 


. ſuch illegal inftrument. \ Thele dangers, at- 
tending the abuſe of the great ſeal, make it 


difficult for the Crown te do illegal acts 


under chat ſanction: becauſe the lord chan- 


cellor, from his knowledge of law and 


| hiſtory, his habits of -examining matters of 


ſtate with care and caution, and ſarveying 
all their relations and conſequences,” will not 
eaſily be brought to uſe the great ſeal for 
ſuch purpoſes. But the caſe is otherwiſe 
with reſpect to the king's ſignet. The in- 
ſtruments executed under the king's ſignet 
are counter-ſigned by the king's ſecretaries 
of ſtate, without ever under-going the lord 
chancellor's examination, ot that of the privy- 
council, or even of the attorney-general, or 
any other perſon who, from his education 
and ſtation in life, may be ſuppoſed to be 
acquainted with the law. - For, as to the 

ſecretaries 
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ſecretaries of ſtate; you certainly muſt know / 
as well as I do, that they are uſually men 
of high rank, born to titles and great eſtates, 
and bred in habith of eaſe and luxury, and 
but little acquainted; or inclined to become 
acquainted; with ſo dry a ſubject as the law. 
Perſons of this deſcription, when they arc 
placed iir ſtations of authority, are much 
more likely to adviſe their ſovereign to do 
acts of an irregular, or doubtful, nature, 
without inquiring haw far the law allows of 
them, than a learned and grave lord chan- 
cellor, if it were but through mere ignorance, 
and though their intentions were very pure: 
but it oſten happens that to this ignorance 
of the law they add a contempt fot it and a 
diſpoſition to diſregard its reſttaints, and oyer- 
leap the limits it preſcribes to their authority, 
which they ate apt to conſider as narrow 
pedantick rules which it is below their dig- 
nity. to ſubmit to, and, like Achilles in the 
character given of him by Horace. Jura 
negant i nata, nibil non - arrogant arntis. 
They are therefore fond of the docttines of 


reaſon ꝙ flate, and fate neteſity, and ibe 
n of providing for great: t 
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An account of 
the arreſting 
and impriſon- 
ing Mr. Wilkes 
in April, 1763, 
by a general 
warrant iſſued 


power in the Crown 1 proceed. faites by 


the pretence and foundation far-/ arbitrary 


undoubtedly ſome. of | thoſe miniſtets have 


there have been, ds I believe, enough of 
that diſpoſition; to warrant me in ſuy in that 
it is the general ſpirit and complexion of the 


proofs of this eu, or racker [ſupre- 
legal, diſpoſition id tho powers they have 
aſſumed to themſelves without amy clear 
warrant of law for ſo doing, and: in the 


thus unwarrantably aſſumed: of which 1 


will mention to you ond remarkable inſtance, 
which, in the caſe of the celebrated Mr. 


by the Earl of Halifax, one o tie king's ſecretaries of ſtate, 


[ 24 “J 
— withed? tdi feretionsy 
uncommon methods not agreeable to the known 


forms f law, and the like dangerous and 
deteſtable poſitions, - which have ever. been 


* ” 
* 
OY a * __ —__— = 


power. I do. not mean that all ſecretaries 
of ſtate are of this way of thinking t for 


been men of a different character: but 


office.” Nor «would it be difficult to find 


manner they have extreiſed thoſe powers 


— _—_ 


Wilkes, ſome years ago engaged the utten- 
tion of all England. That gentleman had 
written, (ot 1 ſhould rather fay, was >fup- 
pole to. have wiinew; for it was never 

„ provcd 


m4 — —— 
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the Notth-Btiton, No. 4 5, in the month of 
Aptil. 5g, ſdon aſter the concluſion of the 


province of Canada was ceded to the crown 
of Great-Britzib :/ in which paper there was 
« paſſage that gave offence to the Court and 
wal conſidered as in a high degree ſeditious. 
Upon this a reſolution was taken by the 
king's miniſters of ſtate to arreſt Mr. Wilkes 
and proſecute him in the coutt of King's 
Bench / for writing and publiſhing the ſaid 
ſeditious' paper, or libel; and he was ac- 
cordingly arteſted, and all his papers of every 
kind were ſeized, by virtue of a warrant 
iſſued to one of the kings meſſengers by the 
late earl of Halifax, who was at that time 
one of his Majeſty's ſecretaries of ſtate. And 
this warrant was a general warrant, ' which 
did not mention Mr. Wilkes's name, but 
itnpowered the meſſenger. to arreſt the per- 
ſons (wWhoever they might be) who had 


the-faid ſeditious paper, called the North- 
Briton, Number 345. This omiſſion of Mr. 
Wilkes's name made the warrant utterly 

* illegal, 


late definitive treaty of pence, by which this 


been concerned in writing and publiſhing 


— — — ———_ — — — 
— — ——— —— — 


| me war- 
was ille- 


Find chat en a magiſtrate ought 


161 


iſegal, becauſe it required the king's- mel. 
ſenger (who was a mere miniſterial officer, 
or rather who ated: as ſuch) to do that which 
was the buſimieſs of a judicial officer, or ma- 
giſtrate, that is, to exerciſe ati act of judge- 
ment of an high nature by determining who 
were, and ho were not, concerned in the 
commiſlion of the offence in queſtion. This 
was an act of judgement of fo important a 
not, ac- 
cording to the max ims of the Engliſh lau, 


to have ventured to do it without having 


received an information upon oath from ſome 


credibie witng(s,. that ſuch, or ſuch,'a:perſon 


be a ground for his ordering him to be ar- 


reſted; becauſe, if magiſtrates had a power 


of arreſting men without fuch previous in- 
formation, and merely upon their on ſuſpi- 
cions, or pretended ſuſpicions, they might 
cauſe any perſon, how! innocent ſoever, to 


be thrown into priſon whenever they thought 


fit. Aud much leſs can a magiſtrate delegate 
ach a power of determining who is the perſon 


that has committed a particular offence, to 
a mere miaiſterial officer of juſtice, ſuch 28 


th: 
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the king's meſſenger; which is done when- 
ever a" general warrant is iſſued. - This gene- 
ral! warrant therefore iſſued by Lord Halifax 
was clearly illegal, and conſequently the ar- 
reſt and impriſonment of Mr. Wilkes in 
purſuance of it were illegal likewiſe, and 
became a juſt ground for an action at law at 
the ſuit'of Mr. Wilkes againſt Lord Halifax, 
the ſecretary of ſtate, for a falſe, or wrongful, 

impriſonment of him: and Mr. Wilkes did 
afterwards accordingly bring ſuch an action 
againſt him in the court of Comman-Pleas 
in England, and did recover, by the verdict 
of a jury, a large ſum of money as a com- 


ſuſtained. by ſuch impriſonment. It muſt 
nevertheleſs be acknowledged, in' juſtice to 
the late Lord Halifax, that, though he 


ver, 10 I have been juſt now deſcribing as too apt to 


. influence the great men who fill thoſe offices, 
bot was himſelf rather inclined, (from his 
> perſon i on natural good ſenſe,” and, as we may ſup- 
. poſe, the moderation of his temper, ) to in- 
80 gert Mr. Wilkes's name in the warrant, but 


Was 


penſation for the damage he had wrongfully. 


brought an 
action of falle 
impriſonment” 
ainſt Lead 
alifaxenas- 
count of cha 
arreſt, and re- 
covered a 
large ſum of 


money as 4 


— e 


iſued the faid general warrant, he was not 
incited to do ſo by the haughty ſpirit which 


- 
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Theſe general 


warrants, 
(though ma- 
y ile. 
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| was over-perſuaded to the contrary by Me. 


Philip Carteret Webb, who was at that time 
ſollicitor to the Treaſury and who urged him 
to make the warrant general, becauſe, he ſaid, 
it had been the conſtant uſage of former 
ſecretaries of ſtate to frame their warrants in 
that manner, as indeed he afterwards proved 
to the world that it had been, by publiſhing 
a collection of warrants iflued by different 
ſecretaries of ſtate on various ' occafions in 


| almoſt every reign for the preceding hundred 
years, or from the year 1662, if my memory 
does not deceive me, of which the greater 
part were drawn up in that vague and ge- 


The faid prac- 


- tice ſhews the 


ſpirit of vio - 
lence and ar- 
bitrary power 
that has uſu- 
ally prevailed 
in the ſecreta- 
ry of ſtate's 
office. 


neral manner, - This may, perhaps, be 
ſufficient to exculpate the late Lord Ha- 
lifax ; but it. ſerves ſtrongly to prove the 
violent ſpirit which has uſually prevailed in 
the perſons who have held the office of ſe- 
cretary of ſtate, ſince it ſhews that for a 
hundred years together they have taken upon 


them to act, in the buſineſs of arreſting ſtate- 


offenders, in a manner that bids open defiance 
to the firſt principles of law and "juſtice. 
And this they have done too without ever 

5 having 
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having been clearly inveſted by any ſtatute 
ofthe kingdom wich any power of arreſting 
men at all, even by warrants that name, or 
deſcribe exactly, the perſons who are to be 
arreſted by them, and that are grounded 
upon previous informations of credible wit- 
neſſes upon oaths and certainly without hav- 
ing any ſuch authority by virtue of the old 
common law /i or general uſage of England 
from time immemorial, becauſe the office of 
ſeoretary of ſtate itſelf has not exiſted long 
tuough for that purpoſe, being no older than 
the reigt af Henry the 8th, which began in 
the year 1509, whereas, in order to be poſ- 
ſeſſod of ſuch an authority by antient cuſtom 
from time immemorial, it ought to have 
been poſſeſſed of it before the time of king 


The ſecreta- 
ries of ſtate 
have never 

been clearly 

inveſted with 
a power of 
arreſting men 
at all, even by 
regular War- 
rants. 


But the truth is, that the king's ſecretaries 


of ſtate are his clerks, or letter- writers, whoſe 
buſine6 it is to make known his Majeſty's 
pleaſure to his ambaſſadors in foreign courts, 
or to the ambaſſadors of foreign courts at his 
Majeſty's court, or to his (Majeſty's ſubjects 
in his own dominiqns on various occaſions, 
but are not, or, at leaſt, were pot originally, 


Vol. II. K K bis 
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his. Majeſty s magiſtrates, or the deleggtes of 
his judicial power for che purpbſr of a. 


6. 
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niſtering juſtice in his name and behalf in 
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any reſpect, and therefore ought not to arreſt 
ſtate· offenders any more than any other 


offenders, or any more than they ought to 


Nor are the 
king's meſſen- 
gers proper 
officers to 
execute ſuch 
warrants, 


rying meſſages for | him with fidelity and 


try them for their offences and condemn them 
do puniſhment;:as is done by:real imagiſtratza. 
For the arreſting, trying, andvcondemaing 


men for offences againſt the laws are; all of 


them, branches of the judicial power of the 
Crown, and ought therefore to be exerciſed 
only by the known magiſtratei of the kings 
dom, to wit, the judges and juſtices of oyet 
and terminer, and juſtices of the peace, who 
are tegularly inveſted with competent autho- 
rity. for that purpoſe by commiſſions under 
the great ſeal. And, as ta the king's meſ- 
ſengers, they ate not the proper miniſterial 
officers of juſtice, like ſhetifft and conſtables, 
but are only (as their name imports) ſervants 
kept in the king's pay for the purpole of car» 


expedition, either within the kingdom or 
without, as, for inſtance, to catry diſpatches 
to his — Ir IEIE foreign coun» 

tries: 
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ves boch that Xſechins ddubtruf whether eren 


a legal Warftaunt do urreſt 2 man; iſſued by a 

know mugiſtrate; las 4 juſtice bf the peace 
or u udge of the cot of Ring's Bench, 
can be eiled by one Sf hefe inch 
hate unleſd it be im Hole'Gilts, (if there 


lach.) i which it my he executed bk; 


— wel ic by a ſheriff 


officer of juſtice, Ven ſee therefore that 
chere is wthreefold irregularity! grown up in 
che ſocretury of ſtate s office With-reſpeRt to 
this practice of arreſting men ſot ſtate 
offences. * In the firſt place they hive erected 
themſelves into judicial officers, or magiſtrates, 

for this purpoſe; in the ſecond place they 
have made uſe of King's meſſengers, inſtead 
of ſheriffs, - or conſtables, or other known 
minifterial officers of juſtice, to execute their 
warrants ; and in the third” place they have 
framed their warrants in a general manner, 
without naming the particular perſons they 
meant" to have atreſted; and confining the 
wartants to them only; but leaving a liberty 


to the meſſengers, who are to execute the 


nn to arreſt any perſons whom they, 
. the 


or conſtabſe, or ther know miniſterial = 


A threefold, 
irregulagity 
has grown up 
in the ſecre- 
tary of ſtate's 
office. 


= 5, ow 

the. meſſengers, (ball think, of fay: that they 
think, to have been guilty of the oficaces/ in 
queſtion, Theſe, are range i licences;-that 
have crept. into tho practice: of the ſecretary 
of ſtate's office,., aud they Lulſaciently, ſhaw 
the violent ſpicit that has prevailed in it. For, 
The manner if a ſpirit of- moderation apg-lagal [caution 
prudent and had prevailed in it, their method af prorerd- 
cretary offtate ing would wagoubtedly havg been as follows, 
ought 0 Ie When any. offence againſt the ſtate had been 
— committed, (whether it were high treaſan 
offenders or any leflenotfence, ſuch as a ſeditious bel) 
| they would have received and procuted all 
the. information, they could get at concerning 

both the offence- itſelf and the perſons who 

had commuted it; and, if they had thought 

that information ſufficient to ſupport a proſe» 

ment of che offenders, or even, if they had 
thought it ſuſficient to, juſtify the arreſting 
and impriſoning them for a time, in order to 
prevent the execution of their dangerous de- 


againſt them before their trials: ſhould come 
on; they would have laid it before the chief 
Juſtice of the King's Bench, or before ſome 


diſcreet 


ſigns, and in expectation of further proof 
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diſoreet and truſty [juſtice of the peace, and 
haus deſed him, (if he thought the inform- 
aim: ſufficient, in point. of law, to juſtify the 
arreſting and impriſoning the offenders,) to 
ſend for the witneſſts who had given the 
upom their oaths, ſo as to take their informa- 
and then to iſſue his warrant in due form 
of law to ſome conſtable, or other fit mini- 
bert ofticer of juſtice, io arreſt the offenders 
and comtnit them to the proper priſons. 
Fhisiwanld have been the conduct of pru- 
dent and moderate men in the office of ſecre. 
tary of ſtate, who had had a tender regard 
for the laws and liberties of their country; 
and it would have contributed full as much 
as the other way of proceeding, to the diſ- 
without endangering the ſafety of innocent 
perſons, or gradually tending to introduce a 
practice of arbitrary impriſonment at the 
pleaſure of the king's miniſters of ſtate. 
And- accordingly we find in a very able ar- 
gument of Sir Bartholomew Shower, (who 
was an 'eminent lawyer in king William's 
reign, ) 


In the year 
1678 the chief 
juſtice of the 
King's Bench 
Was 2 


pol of — 


ing ſtate · of- 
ſenders. 


[ 254 ] : 

reign,) upon this fubjoct uf thie pretended 
nr to.comant fend 
ers to priſou. that Mr. Honry Corentin. agen. 
ile man ot great ptudence and ability, who was 
ſeuretaty of ſtate about the middle of king 
this power. df committing offemdera ita priſun 
by virtue of lia ofnicr ob ſecretary of ſtate alone, 
and, by the aduice: oi din William: jones the 
moſk learned layer ot histne, prucured him 
ſelf to be made a juſtice af the penmſund took 
the neceſſary qath.to ꝙualihy di micit ta act . 
ſuch, in order that heomight be enabled to 
make ſuch comtnit manta legally. hen tlie 
buſinaſs of his officÞ::of ſecretary of ſtate 
ſbould give him OcenHο to do ſo. e Ant Sir 
Bartholomew ſays further in the ſame argu- 
ment, chat ſo lately as in the year 1678, 
(Whieh was within his on memory,) when 
priſoners; to a wonderſul degree, it was nato- 
riouſly known that Sir William Scroggs, 
who was at. that time chief juſtice of the 
court of King's Bench, was often ſent for to 
Whitehall (that. is, to: the king's palace, 
Where che Privy council met, ) to examine, 
and 


ag 1 
and commit, — grant warrats: "and that 
of "Mie Fats; (that 16, for fone * 'years | before 
te dur rh g, when this' argüment was de- 
wwered,) tze principal (&retaries of flate had 
ten Uk burtheil, of examining and obttl- 
maln 6ffetiders "to pfiföf, off from them 
ſelves upon telt under ſexretaries, whs had 
bee” for Juſtices ef "the Þoace', - and that 
Mr. Bridgeman, (WHG Was af ale Ute uns : 
of! the Undef᷑ſeecfelrieb ef: Aate,) had act 
cordingly very! eteti executed the office 'of 
a juſtice · of the" peace" at Whitehall! There 
mas uber Wh in that argument f 
Sir Bartholonſew &r upon this ſubjectt. ” 
that are 'extreamly curious and intereſting, i 
and that prove very clearly, in my apprehen- 
ſion, that a ſecretary of ſtate, in his capacity 
of ſecretary. of , ſtate, alone, or without being 
a juſtice of the peace, had no legal authority ew 
to commit any man to priſon for my crine. 
however great and however poſitwely charged, pang are 
by amy warrant, however er particular and exact; „ 
and much leſs by à general wartant.” But 
for theſe — mult refer yo to the 
oruthctt Ralf which i to be fond © in the 

r n en fourth 
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fourth volume of the State Trials, page 54, 
&c. in the report af the proceedings between 
the King and Kendal and Roe, who, had þecn 
committed to priſon. for; high treaſon— 
But, I believe, 1 have ſaid enough wpon thi 


eee ih white. the law: has 
_ circumſoribed, and, as they would call it, 
fettered, Carry vos apy Snot 


FRENCHMAN. wn 


* 1 ſee very plainly the ſpirit by which they 
have been governed. It is not unlike : 
"ihe maxim chat has prevailed, (as I haue heard 


_ Great-Bcitaiv, it has not been carried in that 


kingdom 1 
Thi 
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This maxim is, that the king of France acts 
in the government of his kingdom, on dif- 
ferent. occaſions, in two diſtinct capacities, 
his ordinary - capacity, and his extraordinary 
capacity. In his ordinary capacity he exer- 
ciſes his power by certain known rules and 
certain known magiſtrateg, ſuch as the offi- 
cers of his patliaments and other courts of 
juſtice, and other ordinary magiſtrates, whoſe 


juriſdictions are known and circumſcribed by 


the known laws of the kingdom. But in 
his extra- ordinary capacity be: exerciſes his 
power in ſuch manner, and by the interven- 
tion of ſuch perſons, as he thinks proper; 

ſometimes ſtopping the regular proceedings 
of -courts of juſtice, even in civil. cauſes, by 
ſpecial orders ſent to the courts for that pur- 
poſe, which they dare not diſobey ;—at 
other times appointing new and ſpecial juriſ- 
dictions, or perſons, to try particular cauſes 
or perſons, who would otherwiſe be tried in 


the ordinary courts of juſtice; ——and very 
frequently. impriſoning perſons, by letters 
de cachet; that is, by letters, or orders, under 
his ſignet and ſign-manual, and which are 
executed oftentimes. by officers: of his army, 


. Vox. II. } L ] tor 


Ofthe French 
king's ordina- 
ry and extra- 
ordinary ca- 
pacities. 


His power of 
acting in his 
extraordinary 
capacity has 
been produc- 
tive of more 
miſchief to 

the people of 
France than 
his exerciſe of 
the whole le- 
giſlative au- 
thority by his 
public ediQs. 
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for ſuck length of time, -and in ſuch places, 
as he thinks fit, when, perhaps, by the ordi- 
nary courſe of juſtice, as it is adminiſtered by 
the ordinary magiſtrates of the kingdom, 
the perſons ſo treated would not be liable to 
be impriſoned at all. This doctrine of a 
double capacity, in which the king of France 
may act, has been the ſource of great hard- 
ſhips and oppreſſions in that, kingdom, and 
indeed, one may ſay, of all the oppreſſions 
that have been practiſed in it againſt parti- 
cular men that have been obnoxious to the 
court or miniſters, though bodies of men have 
ſometimes been unjuſtly treated by means of 
ſevere publick edits formally promulged by 
the kings of France in their character of le- 
giſlators of that kingdom. It is true indeed 
that this latter character has been uſurped 
by them, or aſſumed without the conſent of 
the people, within the two or three laſt cen- 


+ turies, and that in former times they exer- 


ciſed their legiſlative authority in conjunction 
with the States-General of France, aſſembled 
for the purpoſe, in the ſame manner as out 
own gracious ſovereign exerciſes the like 
authority in conjunction with the. parliament 

of 
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of Groat-Britain. But, however, the exer- 


ciſe of this uſurped power of legiſlation is a 


much more tolerable ſpecies of oppreſſion 
than that other, which ariſes from the doc- 
trine of the king's having a right to act in 
his extra- ordinary capacity, and to employ 
extra- ordinary inſtruments. of his royal will, 
whenever he thinks fit; becauſe in all publick 
edits that concern whole bodies of men, it 
is probable that, though they may be ſome- 
times very detrimental to the publick welfare, 
yet ſome degree of decency, at leaſt, and 
ſome appearance of reaſon and juſtice, will 
be preſerved, in order to preſerve, in ſome 
degree, the good opinion and reverence of 
the people, without which no government 


can be long ſecure. It would therefore be 


a prodigious improvement of the condition 
of the ſubjects of the king of France, if he 


would give up his power of acting in his 


extra- ordinary capacity and by the afliftance 
of extra-ordinary inſtruments, though he 
ſhould retain the full power of making ſuch | 
new laws, and impoſing ſuch taxes, as he 
thought fit, by his ſingle authority by means 
of his 3 edicts. But this is ſtill more 

LI 2 to 


| 
| 
| 


Evety attempt 
of the Crown 
to act in an 
extraordinary 
capacity 
ought, in Aa 
free coun 
like England, 


to be oppoſed | 


with vigour, 
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to be inſiſted on in a country, which, like 


Great · Britain, can boaſt of a free government, 


For in ſuch a country the ſmalleſt attempt in 
the ſervants of the Crown to introduce this 


doctrine of a power in the king to act in an 
extra- ordinary capacity, or by extra · ordinaty 
inſtruments of his royal pleaſure inſtead of 
the ordinary magiſtrates and officers of juſtice, 

ought to be univerſally dreaded” and'deteſted, 

and oppoſed with the utmoſt vigour that the 
laws will allow. And upon this account I 
am ſorry to hear that the ſecretaries of ſtate 
in England have been 'tamely. permitted to 
aſſume to themſelves the power of iſſuing 
warrants to commit offenders to priſon,” and 
to employ the king's meſſengers, inſtead of 
the ſheriffs and conſtables, in the execution 
of them, without being authorized to do ſo 
by ſame act of parliament. It is a practice 
of a ſuſpicious and dangerous tendency. 
But now I beg you would come back to the 
ſubject we were before conſidering, to wit, 
the king's inſtructions to his governours of 


provinces, and let me know by what reaſon 


you ſuppoſe the miniſters of ſthte'in' England 
have ſometimes been induced to adviſe their 
ſovereigns 
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fovereigns to delegate ſome powers of govern-. 
ment to their governours of provinces by ſuch 
inſtructions under the ſignet and ſign- manual, . 
rather than by their publick commiſſions; or = 
IO under the . foul. ll 


 ENGLISHMAN. 


The only way that T can account for this A conjefture 
practice is by ſuppoſing that miniſters of ſtate, — # 


when they have been diſpoſed to engage in that may hare 


meaſures reſpecting his Majeſty's American * nents ie 1 
provinces, that were not perfectly, or mani- deleguing. 1 
feſtly, agreeable to law, or that, though — —_ | 
agreeable to law, were nevertheleſs of an governours of 
offenſive or alarming nature, have thoug he Faro 1 
it a ſafer and quieter way of ae Hl to 2 on 
give the governours of thoſe provinces the manual, 10 
"neceſſary powers and directions for ſach pur- 1 
poſes by private inſtructions under the king's 

ſignet and ſign- manual than by the more 
ſolemn and publick method of letters patent 
under the great ſeal. By this means they 

have avoided the objections to them which Tl 
might have ariſen from thoſe two great law- | | 
officers, the lord chancellor and the king's | 
attorney-general, by whom all letters patent 


under 


— 
— . — — 


( 262 J 
to do with inſtructions under the ſignet and 
fign-manual: and by this means alſo the 
powers ſo given to governours may. be kept 
from the knowledge of the people of their 
reſpective provinces, if not wholly, yet at 
leaſt for a time, namely, till the govergours 
find occaſion to make uſe of them ;. whereas, 
if they were. inferted in the commiſſions to 
the governours under the great ſeal, which 
are publickly read to the people at large im- 
mediately upon every governour's arrival in 
his province, and are afterwards recorded in 
the office of the regiſter, or clerk of the en- 
rollments, of the province, to be there in- 
ſpected by every perſon that is deſirous of 
reading them, they would immediately be- 
come the object of the people's attention, 
and might give them ſome uneaſineſs and 
ſpread an alarm amongſt them. Accor- 
The condua dingly we ſee in the caſe of our own province 
——— of Quebeck, that, ſo long as the delegating 

in the delega n 
tion of alimi- the powers of legiſlation to the governour 
— ay * and council only, without an aſſembly of 
power to the the people, was a matter of a doubtful and 


governour , 
and council of delicate 


the province of Quebeck, withcut an aſewbly, by an ipſtraction undei the 
net and fign manual, is a corfirmation of the laid conjecture, 
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delicate nature, not clearly and manifeſtly 
within the compaſs of the king's legal pre- 
rogative, (which was the caſe until the late 
Quebeck-aQ,) his Majeſty's miniſters of ſtate 
thought fit to adviſe his Majeſty to delegate 
theſe powers to his ſucceſſive governours of 
this province, General Carleton and General 
Murray, only by an inſtruction under his 
ſignet and ſign- manual, which accompanied 
their reſpective oommiſſions in the years 1763 
and 1768, but not to mention them in the 
commiſſions themſelves under the great ſeal, 
which contained only the common clauſe 
for delegating the powers of legiflation to the 
governour, council, and aſſembly. And this 
precaution was thought neceſſary to be uſed, 
notwithſtanding the power of legiſlation thus 
delegated by a private inſtruction, to the 
governour and council only, was of a much 
narrower extent, (as we have already ob- 
ſerved,) than that which was delegated to 
the governour, council, and aſſembly, by the 
commiſſion, not being (as that was) a ge- 
neral power to make laws, flatutes, and or di- 
nances fer the peace, welfare, and good govern- 
ment of ' the province, but only an authority to 

22 : make 


>, 
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n rules and n a5 vu gps 
Peg: fe be neceſſary far the peace, rde ad, 
care that wthing be pſd, & thus ſhah 
any ways tend to affet? the life, limb, or: liberty. 
of of the fue, or 40 the impaſing amy duties or 
Zaxes, This was an authority ofuſo voey 
narrow an extent that it could hardly tbe 
made to anſiver the purpoſes of good govern- 
ment in the province 3 becauſe it is ef 
 impoſiible t make an cffe@tual regulation 
upon any ſubject without in ſame; degree 
affecting, if not the lives and limbs, yet at 
leaſt the liberty of the perſons who are to 
be bound by it. Yet, narrow as. this. autho- 
rity is, you. fee that, his Majeſty dd, nat 
think proper to delegate it to the gayernour 
and council of the, province by (his. Jetters 
| patent under the great ſcal, but only, by, a 
"When the, private; jnſtruGion. But, when the, 2. of 
was paſſed, a parliament for the government of the pro- 
2 kite vince.of Quebeck had, clearly and poſitively 
ver warde: enabled his Majeſty to appoint a cn in 
governourand the province, who ſhould have feuer (25 
dane in the the act expreſſes it) d male erdiuguces for ile 
— 10 aeifare, and good government of the ſaid 
2 province, 
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gem, or, in his abſence, of the lieutenant- 
germ, or commander in thief for the time 
beingy ind a new commiſſion was toi be given 
to genetal Carleton, grounded on the ſaid 
0 he governbur and council in a plain, and 


els; and aſſemblies. This, I think, is ſuffi- 
dem w mme that, when recourſe has been 
had to the ſignet and fign-manual for the 

delegation of ary powers of government to 
the*governours of / provinces, it has been in 
caſes' in which doubts have probably been 
enteftained by the king's miniſters concerning 
the legal right of the Crown to delegate them 
at al or in Which, at leaſt, it was appre- 
hended that the open delegation of them by 
e commiſſions under the great ſeal was 
dy e giye offener; or create uneaſineſs, 
in the ptovincts in which they were to be 
ererciſed. And, as for. the words of refe- 
rente to inſtructions under the ſignet and 


province, - with tbr conſent of his | Majeſty's 


exptels; and ample; manner by a clauſe in 
the” dommiſſiom under the great ſcal, juſt as 
in the former commiſſions the ſame authority 
had been delegated-to the governours, coun- 
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fign-raanual, which we have before obſerved. 


to be. inſerted: in the commiſſions of go+ 
A conjefture yernours, they ſeem to be put there in order 


» concerning 


the reaſon of to give! to the inſtructions, fo referred to, an 


— ng appearance of partaking of the authority of 


* the commiſſion undet the great ſeal, in which 


— the the ſaid reference is made;. and-cenſequently 
uſe of refe. they ſeem to imply a kind of acknowledge 


rence to Hels. ment of the legal inſufficiency of the ſignet 


1 and fign-manual alone to convey a delega 


4b ry tion of the powers contained in the inſtruc- 


manns. tions. But theſe appear. to me to be poor 
ſhifts and unhandſome arts of government, 


| . niorejuſt and and ſuch as tend to no good purpoſe. | It 


ee, no Would, ſurely, be better 10 proceed in 2 
CERES plain and open way z\ that is, for his Majeſty, 


= in thoſe caſes in which'he; in his rqynl wiſ⸗ 
frument un. dom, ſhould think fit to delegate | to his 
3 governours of provinces any uncommon 
powers of government in theit reſpective 
provinces, to conſider firſt, whether, or no, 
the Crown was legally intitled to exerciſe 
thoſe powers itſelf and to delegate them to 
any other perſon; and, if it had a clear 
legal right to do ſo, in ſuch caſe to delegate 
__ powers n a” 

' clauſes 


LES 
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chu in bis 8 
the great ſeal ; but, if doubts could be enter- 


exerciſe or - delegate: ſueh powers; to have 


authority of parliament to cauſe the ſaid go- 


to this province by the late Quebeck-aQ, 
For nobody, I preſume, will deny that, if 
it were fit af all to inveſt the governour and 
council of this province, without an aſſembly 
of the people, - with a power of making laws 
for it, the proper method of doing this was 


cannot eaſily be perſuaded of: but, if they 
had been juſt and uſeful to us, the meaſure 
itſelf of eſtabliſhing them by the authority 
of parliament muſt be acknowledged to be 
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8 right. And the ſame thing ought to be done 

in every other caſe in which the king thinks 
ai any meaſures to be neceſſary to be taken in 
_ a province, which are not clearly, (beyond 
oh even the ſhadow of a doubt,) within the 


Mm 2 compais 


D 


tained- concerning the right of the Crown to 
recourſe ' to the ſupream and -indiſputable 


vernouts to be inveſted with the ſaid ne- 
ceſſary powers, as has been done with reſpect 


by an act of parliament. The juſtice and 
utility of that, and many other of the pro- 
viſions of that act, are what, indeed, we 


And, if doubt 
are entertain - 
ed concerning 
the legal right 
of = Crown 
to delegate th 
intended pow - 


ers, recourſe 


ſhould be had 


to — autho- 
rity of — 
ment 


purpoſe. 


_  Ggnet'atid fign-manual,” they ſhould: be em- 
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compaſs of the king's legal - prerogative; 
And, as for inſtructions under the king s 


ployed for their original and proper putpoſe, 
which is that of conveying to his! Majeſty's. 
governours the directions he thinks fit to 
give them concerning the manner in which 
he would have them uſe the powers of go- 
vernment which he has before legally dele- 
gated to them under the great ſeal; and for 
no other Fe e, 


Theſe are the beſt ales I can . 
(for, I acknowledge; they are but conjectures,) 
concerning the reaſons that may have induced 
the miniſters of ſtate on ſome occaſions to 
adviſe the Crown to- delegate the powers of 
government to governours of provinces; by 
inſtructions under the fignet and ſign- ma- 
nual, inſtead of the commiſſions, or denen 
patent under the . ſeal. 


FRENCHMAN. | 


They ſeem, however, to be plauſible con- 
jectures, and will account tolerably well for 
this irregular and unjuſtifiable practice. And, 

*r as 
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as to thoſe words: in- the -governour's com- 
miſſion which refer to the. inſtruRions under 
the ſignet and ſign- manual, and ſeem to be 
intended to communicate to them in an in- 
direct manner the authority of the great ſeal, 
they enable me to account for à difficulty 
which had before occurred to me relating to 
the ordinances of this province paſſed by the 
governour and council during the adminiſtra- 

tion of Genetal Murray. For I had obſerved 
that in the pre-ambles to. ſeveral of thoſe. 


ordinances it is ſtated that they are made by 


the ſaid goyernour, by the advice, and with 


the-conſent of his Majeſty's council of the 


province, and by virtue of. the power and 

authority to him given by bis Majeſty's letters 
patent under the great ſeal of Great-Britain, 
notwithſtanding (as you ſome time ſince. ob- 
ſerved) there was no clauſe in his commiſſion 
under the great ſeal that expreſsly gave him 
ſuch a power. This ſeemed to me extreamly 
ſtrange ; and I did not know how to account 


for it. But now I ſuppoſe. that the perſons | 


who framed and paſſed thoſe ordinances, 
muſt have alluded to thoſe words in the 
commiſſion under the great ſeal which refer 

to 


Of the nk. 
nances paſſed 

by the gover- 

nour and 


Quebock fs- 
ore the late 
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-t6 „ en contained in the inſtructlons, 
which there was a power to exer- 
ciſe a oertain limited legiſlative authority by 
the advice and conſent of the council only, 
and muſt have conſidered - thoſe powers in 
the inſtructions as being, in a manner, adopted, 
by ſuch reference, into the commiſſion, and 
| Rh AGED PEAS | 
t 
ENGLISHMAN. 
There can be no other way of reconciling 
with truth the aſſertion you mention as hav- 
ing been made in the pre-ambles of governour 
Murray's ordinances. But, pray, is this 
aſſertion to be found in the pre-ambles of 
all thoſe ordinances, or only of ſome of them? 
for 1 had imagined that in ſome of thoſe 
ordinances the governour had fairly ſtated in 
the pre-amble that his power of making 
laws with the conſent of the council of the 
province only, had been delegated to him 
only by his inſtructlons. I beg you would 
therefore take down that little thin folio vo- 
lume of our provincial ordinances, and exa- 
mine the pre-ambles of them, and tell me 
gow ibs: 


FRENCH- | 


1 


FRENCHMAN. 


| 1 will do fo with dar hu 12 am 
confident that in many of them the pro- 
ambles will be found to be as I have ſtated 
them. But tlie book will determine 
The firſt ordinance is expreſſed in the manner 
you have ſuppoſed, and ſtates the legiſlative 
authority of the governour and council of 
the province to have been communicated by 
the king's inſtructions. It is intitled, An 


ordinance for regulating and eftabliſhing the 
currency of the province? and the preamble 
of it is as follows; Whereas bis moſt Sacred 
Majeſty, by his inftruftions to bis: Excellency, 
bearing date at Saint Fames's the ſeventh day. 
of December, one thouſand, ſeven hundred, 
and fixty-three, bath been pleaſed to authorize 
and impouer bis ſaid Excellency, uuth the 
advice and afſiflance of his Majeſty's councih 
to make rules . and regulations and ordinances, 
for the better ordering and well governing of 
this bis province of Qyebeck, &c. This ordi- 
nance is dated September the 14th, 1764. 


The 
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The next e that occurs is the 
great ordinanco af Sept. 17, 1764, for eſta- 
dliſhing courts of judicature in the province. 
In the pre- amble to this ordinance there are 
theſe words. His Excellency, the: governour, 
by and with, the advice, conſent, and affiſtance 
. of bis . Majeſty's" council, an by virtue of the 
power and authority to him giuen hy bis A. 
ies | letters patent | under the great | febl.. of 
Great-Britain, hath thought it to orduin and 
declare;. Sc. Here, you fee, the governour 
afficms,. that he acts by virtue. of à power 
given him under the great ſeal, as I had 
iuppoſed. For T Had this ordinance princi- 
pally in my mind, when I ſaid chat ſuch an 
affertion was contained in ſome of the pre- 
ambles to the provincial ordinancen; d 
ordinance, from its great importance and 
our frequent occaſion to refer to it, having 
made à deeper impreſſion on 5 ny 
than any other. 0 


ENOLISHMAN. 


I muſt, however, obſerve that che governour 
; had more reaſor for aſſerting that he acted by 
virtue of an authority under the great ſeal in 


dalas this ordinance than in paſſing any other 
ordinance ; ; 
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ordinance 3 becauſe there was a clauſe in his 
commiſſion of governour under the great 
ſeal which expreſtly authorized him to erect 
courts of judicature in the province with tlie 
advice: and conſent of the council only. 
This clauſe was in theſe words. And ave d 
by theſe preſents give and grunt unto you, "the 
ſaid Jamer Murray, full pour and authority, 
with the aduite and conſent of our ſaid coun- 
ch, to erect, conflitute, and eftablifh ſuch and 

Jo many courts of Judicature and publick Juſtice 
within our ſaid province under your govertt- 

ment as you and they ſhall think ſit and neceſ- 
ſary for the. hearing and determining of all 
cauſes, as well criminal as civil, actording to 


' law and equity, and for awarding extculibn 


thereupon, with all reaſonable . and neceſſary 
powers, authorities, fees, and privileges, be- 
longing thereunto ; as alſo to appoint and com- 
miſſionate fit -perſons in the ſeveral parts of 
your government to admintfler. the oaths men- 
tioned in the aforeſaid at, intitled, ** An att 
4 7 the further ſecurity. of . his Mgigys 

perſon and government, and. the ſucceſſion 


« af the crown in the beirs of the. late princeſs. 


« Sophua, being Proteſtants, and extinguiſhing 
Vol., II. Nen ” the 
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* the hopes. of the pretended. prince of, Wales, 
-« and bis open and ſecret abettors ;” | as : alſo 
to tender and adminiſter the aforeſaid diclara- 
tion to ſuch perſons belonging to the ſaid courts 


as ſhall be obliged to take the ſame. _ By this. 


_ - clauſe in the governour's commiſſion it ap- 
pears, that, ſo far as the ſaid ordinance is 
employed in the erection of courts. of juſtice 
in the province, it may truely be ſaid to have 


been paſſed by virtue of an authority com- 


municated for that purpoſe to the governour 
by his letters patent under the great ſeal. 
But, if I remember right, it does more than 

eſtabliſh courts of juſtice : and, if it does, 
it cannot in thoſe further particulars be ſaid 
to be paſſed by virtue of ſuch an authority,— 
But I beg you would go on to the pre- 
ambles of the following ordinances. 


FRENCHMAN. 


The next, or third, ordinance in the book 


is an ordinance for declaring what ſhall be 
deemed a due publication of the ordinances 
of the province of Quebeck, In this ordi- 
nance there are theſe words. Hrs Excellency 
the I by and * the advice, con- 


ſent, 


> © IVY 


Ec SEBaBbg<<3nog os oc. 


Lag 
* 


S 


— ws 6 bf 


CPP 


Er 


. 
ent, and afſiftance of his Majeſty's council, 
and by virtue of the power and authority 10 
him given by his Majeſty's letters patent under 


the great ſeal of” Great- Britain, hath len | 


fit to ordain and —_ * 
The 3 Alo in Saba 


ordinance, ' which relates to the aſſize of 


bread and the aſcertaining the ſtandard of 


weights and meaſures in the province of 
Quebeck; and in the fifth ordinance, which 
was made to ratify and confirm the decrees 


of the ſeveral courts of juſtice eſtabliſhed in 


the province in the time of the military g- 
vernment of it; and in another ordinance - 


made to prevent foreſtalling the market, 
and frauds by butchers, and dated on the 3d 
day of November in the ſame year 1764 
and in another ordinance made on the 6th 
day of the ſame month of November, to 
prevent the diſorderly riding of horſes, and 
driving carts or other carriages within the 


towns of the province of Quebeck. In all 
the other ordinances in the book the words, 


« and by virtue of the' power and authority' 
to him given by his Majeſty's letters patent 
Nn 2 under 
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hunden ube great ſeal,” are omitted. Here are 


therefate four ordinances, beſides that fot 


eſtabliſhing courts of judicature in the pro- 
vince, in vhich it is aſſerted by the governour 


and council of tts province, that they were 


| tetters: patent under the- great ſeal. 


End ofthe re- 
marks on the 
nature of in- 
ſtructions to 
governours 2 
provinces un- 
der the king's 
fignet and 
fizn-manoal, 


begun in page 
224. 


authorized to make them by his Majeſty's 
And 
conſequently, as there is no elauſe in the 


which impowers him to make ordinances 


with the conſent: of the council only, with- 
out an aſſembly of the people, we muſt ſup- 


commiſſion, which we have already fpoken of, 
and which refer to the powers of government 
which then were, or afterwards ſhould be, de- 
legated to the governonr by his inftruQtions;--- 
But I am now ſatisfied with what you have faid 
concerning the nature of a governour's com- 
miſſion under the great ſeal of Great-Britain 
and his inſtructions under the king's fignet 
and ſign- manual, and am fully confirmed 
in my former opiniom of the proper difference 
between them, namely, that the commiffion 


alone is the — by which the powers 
of 


governour's commiſſion under the great ſeal 
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of government can be legally delegated to a 
governour of a province, and that the in- 
ſtructions under the ſignet and ſign- manual 
ought only to contain directions ta his Ma- 
jeſty s governours in what manner, and under 


them exerciſe the ſaid powets that are legally 
delegated to them under the great ſeal. 1 
therefore deſire you would now proceed to ii 
ſtate to me hat Lord Mansfield ſaid con- © 
cerning the remaining hiſtorical examples he 
adduced of the king's exerciſing the powers 
of legiſlation over conquered countries: be- 
longing to the crown of Great - Britain; 
which were, if 1 remember right, thoſe: of 
the iſland of Minorca and the town of Gib- 
raltar in Spain. I do nat recollect that you 
mentioned any other places as having been 
cited by him on this occaſion, beſides: thoſe 
which we have 3 


ENGLISH MAN. ae,” 
\ Your memory does not deceive you. Theſe 
were the only: remaining inſtances his lord- 
thip mentioned in this hiſtorical part of his 
TR n in the ſubſequent part of it, 
which 


what reſtrictions, his Majeſty would have 
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Which recites the opinions of learned lawyers 


Lord Manſ. 
feld's words 
concerning 
£hbraltar . © 


in ſupport of the king's legiſlative authority 


over conquered cbuntries, he touches upon 
the caſe of Jamaica. What he ſays of Gib- 
raltar is in theſe words. 
tlie inhabitants of Gibraltar, their pro- 
* perty and trade, the king has, ever ſince 


4 that conqueſt, made orders and regula- 


. tions fuitable to the condition of thoſe who 
- © live, eee EIN 


His words 
concerning 


Minorca. 


2 


kd with: reſpect to Minorca hie words 
are as follows. Mr. Attorney-General 
tc alluded to à variety of inſtances, and 
<«- ſeveral very lately, that is, within theſe 


twenty years, or thereabouts, in which 


the king had exerciſed legiſlation in Mi- 
e norca. In Minorca it is ſaid there are a 
« great number of inhabitants of worth; 
« and that a great trade is carried on. If 
e the king does it as coming into the place 
© of the king of Spain, becauſe their old 
« conſtitution continues, the ſame argument 
© holds here: for before the 7th of Octo- 
ber, 1763, the: conſtitution of Grenada 

| “ continued, 


With regard to 
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continued, and the king ſtood in the place 
« of their former ſovereign.. This is all 
that was ſaid by Lord angie conpertig | 
Gibraltar and Minorca.” 


'FRENGHMAN.. 


Pray, dees fined. Hare 
the kings of Great-Britain, ſince the conqueſt 
of Gibraltar and Minorca, made laws for the 
inhabitants of them by their own ſingle 
authority, - or without the concurrence of 
. | 


ENGLISHMAN. 


I believe it is true that they have made 
ſome ſort of laws for them on particular 
occalions, by their orders in their privy- 
councils. - But the laws ſo made have not 
been, as far as I can find, of a very im- 
portant or intereſting nature. And, I be- 
lieve, they have never impoſed taxes on them. 
But, in truth, thoſe places have always been 
conſidered as mere garriſon-towns, or fort- 
refles built for the defence of the harbours of 
Gibraltar and Port Mahon, which have been 
retained by Gteat · Britain ſince the peace of 

Utrecht 


Of Gibraltar, 


1 % J 
Uscht or the faks:of ber tradeito thi: Meg. 
terranean ; and little, or no, attention has been 
paid by the people of England to the civil go- 
vernment of them, Indeed Gibraltar is a mere 


town, without an inch of territory belonging 
to it without the walls; and its inhabitants, 


(excluſive of the Britiſh. garriſon,) amount to 


-- thouſand, five; bundred,. men. The other 


no more than two or three thouſand fouls: 
and the garriſon uſually conſiſts of three 


inhabitants therefore may be conſidered ;— 
and, I believe, they uſually have been con- 
fidered ;—as a ſort of appendage to the gar- 


riſon, which is governed by the ſyſtem of 


martial law eſtabliſned very year. by the 
Britiſh, parliament by the act for preventing 
mutiny and deſertion. However, I believe 
it is true; as Lord Mansfield ſtated; in the 
words above - cited, that the kings of Great- 
Britain have, ever ſince the conqueſt, of Gib- 
raltar, made orders and regulations ſuitable 
to the condition of thoſe who live, or trade, 
or enjoy property in that town. And I fur- 
ther believe that theſe orders have been made 
by them in their privy- council. But I am 
not perfectly informed upon this ſubject. 
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. An; to Minores,; ahne ef Of Mien 


Conniniiat greater importance than Gibraltar, 


becauſe it is a place of much greater extent, 
and contains a much greater number of in- 


habitants. For it is a tolerably fruitful iſland, 
of about thirty-three miles in length, and 


ten miles. in breadth, and contains about 


twenty thouſand inhabitants, beſides the Bri- 
tiſh garriſon of fort St. Philip's, which de- 


this country has been almoſt intirely ne- 
glected by  Great-Britain as to its internal 
cultivation and government, and conſidered 
(like Gibraltar) as an appendage to St. Philip's 
caſtle, which-defends the harbour of Mahon; 
and no civil goyernour has been ever appointed 


over it by the king. The Spaniſh laws, both 


criminal and civil, ; have been permitted to 
continue in it, and no attempt has been made 


by the Engliſh government to introduce 


gently and gradually, and with the conſent 


of the inhabitants of the iſland, any of the 
Engliſh laws amongſt them, nor the pro- 
feſlion of the-proteſtant religion. The con- 
ſequence has been that they have continued 
bigotted Roman Catholicks ever ſince they 

Vox. II. | 00 have 


fends the harbour of Mabon. Yet even 


The internal 
cultivation 

and civil go- 
vernment of 
this iſland have 
been much 

neglected by 
Gr eat Britain. 


In conſequen- 


ces of the ſaid 


neglect. 


"A k 
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have been ſubjects of Great-Britkin, and have 
been ill. diſpoſed to the Engliſh government 
upon the ground of religion and from an 

averſion to hereticks, which has been con- 
ſtantly cheriſhed in them by their prieſts and 
by the biſhop of the neighbouring Spaniſh 
ſand of Majorca, who (though a ſubject of 
the king of Spain) has been permitted to 
- come into the iſland of Minorca, and exerciſe 
his epiſcopal juriſdiction over its inhabitants, 
And in the beginning of the laſt tvar with 
France; I remember, it was ſaid we found 
the ill effects of the aforeſaid prejudices againſt 
our religion and government in the general 
diſinclination of the natives to aſſiſt the Britiſh 
garriſon in defending St. Philip's caſtle againſt 
the French army that inveſted it: inſomuch 
that the ill policy of the Britiſh miniſtry, 
with reſpect to the government of the iſland 


of Minorca, both before and ſince the late 


wat, (for, ' notwithſtanding tlie experience 
they had in the late war of the diſaffection 
of the inhabitants ariſing from the aforeſaid 


© -prejudices, they have not altered their manner 


of governing it;) has been the object of 
— oenſure amongſt ſuch perſons as have 
had 
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had occaſion to conſider i it. This example, 
therefore; of a country ſo much neglected as 
Minorca has been by the Britiſh government, 
muſt needs conſider as having but little 
weight in determining the preſent queſtion 
concerning the legiſlative authority of the 


countries. 8 nets 


2 


eee eee 


het which the kings of Great«Britain 
have exerciſed over the people of Minorea 


by their orders in their privy-ouncile, (for fond 


crown of- nnn over e 


This neg ect 
renders this 
iſland an ex- 
ample of leſs 
weight & au- 
thority than it 
would other- 
wiſe be, with 
re ſpect to the 
pretent queſ- _ 


tion, 


Of the ſubjects 
on which the 
Crown has 

exerciſed a le- 
giflative au - 
thority in this 


that ig the way in which this authority has 


been exerciſed ;) has been only on ſubjects 
of ſmall importance. At leaſt I haue hever 
heard of any others; though it is probable 
that, if there had been any greater exertions 
of legiſlative authority by the Crown, they 
would have, been mentioned on tlie late: trial 
of the action of Fabrigas, an inhabitänt of 
the ſuburbs of St. Philip's caſtle in Minorca, 


againſt, Lieutenant-general Moſtyn, the go- 
vernour of the iſland, for impriſoning him 


and baniſhing him from the iſland ;/- becauſe 


in that trial the unlimited power of the king 


Oo2 


and 


(os ] 
andi his delegate, the goyernour, were much 
inſiſted on as a, ground of juſtification: for 
General Moſtyn. Vet it did not appear that 
the king had ever either impoſed taxes on 
the inhabitants of Minorca by his proclama- 


tions, (as he did in July, 1764, on the 


inhabitants of the iſland af Orenada,) or 
created any new felonies, or capital crimes 
amongſt them, or made any other laws of 
great hmportance. The only inſtance of the 


exerciſe of the king's leꝑiſlati ye authority 


over that iſland that was mentioned in the 
c courſe of that · trial, was a certain order made 
n 
in his privy- council, in the year 175, for 
regulating the price at which the inhabitants 
ſhould be permitted to ſell their wines; 
which was done by veſting a power in a 
certain publick officer,” called 4 Furg?, in 
each of the four ferminos,' or diſtricts, into 
which the whole iſland is divided, of fixing 
the price of them in his reſpective diſtrict. 
But, I preſume, there have been many other 
orders of the king in council upon ſubjects 
of a ſimilar nature, that is, relating to the 
_ or good order and - publick conve- 
nience, 
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nience, of the iſland, becauſe Mr. Wright, = © 
(who had reſided in the iſland in the capacity x 
of ſecretary to General Moſtyn, the go- 
though the Minorquins are, in genetal, go- 
verned by the Spaniſh lava, yet the king in 
council, upon all occaſions of application to 
him, iſſues out ſuch orders as the cale requires, 
and that the ſaid orders are recorded in tho 
Royal court there, or tbe court f royal go- 
vernment, {which is the great criminal and 
civil-court of the iſland, ) and are as binding 
as any laws in the iſland. This is all that 
I could: ever diſcover concerning the legiſla- 
tive authority exerciſed by the Crown over 
the inhabitants of the iſland of ; Minorca. 

And it ſeems, I think, upon the whole to bo 
authority, and by no means ſafficient to ſup- 
port the doctrine laid down by Lord Manſ- 
field of a compleat legiſlative authority over 
conquered countries in the Crown alone, 
except on ſuch ſubjects as have been already 
ſatled by acts of the Britiſh parliament an- 
tecedent to the conqueſt of them.— And to 
this J muſt add, as a further proof of the 

| obſcure 
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obſcure and unſettled ſtate in which, matters 
relating to the laws.and government of that 
mony that was given by another witneſs on 
the ſame trial, who had reſided a great num- 
der of years in the ſaid iſland, and muſt there- 
fore be ſuppoſed to have been well acquainted 
with it. This was Col. Patrick-MacCullock, 
who ſaid he had gone firſt to Minorca in the 
year 1736, and left it in the year 17 50, and 
had gone to it again in May, 1763, and 
continued in it till May, 1773. This gentle- 
man teſtified on that occaſion, that the 
Minorquins moſt commonly pleaded the Spa · 
nifty laws, which had been allowed them 
aſter the peace of Utrecht, but that, when 
the laws of England were convenient for 
that however the law which moſt prevailed 
iland was reſtored to Great · Britain by the 
French. after the late peace in 1763, he be- 
lieved nothing at all. was ſettled with relation 
to the laws by which Minorca was to be 
governed, and that therefore the crown of 
Great- Britain Was * to have received 
9105 the 
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the Minorquins under its government upon 


the ſame footing as the French had held the 
dominion over them during the late wür; 
but that ſince that time the Minorquins had 


made intereſt with the king's miniſters in 
England to have the ſame laws and privileges 


reſtored to them which had taken place 
before the iſland had been conquered by the 
French, that is, the Spanifh laws ; and that 


the ſaid Spaniſh laws had been accordingly 


reſtored.” This was the ſubſtance of £dlonel 
MacCullock's teſtimony. - Now in a country 
in which it is cuſtomary for the people ſome- 
times to plead the Engliſh laws and fome- 
times the Spaniſh, as the one or the other 
ſyſtem happens beſt to ſuit their temporary 
convenience, I muſt needs think the ſtate of 
the government too uncertain and confuſed 
to be made a ſolid ground of argument in a 


queſtion of ſuch importance as this we are 


now examining, concerning the legiſlative 
authority of the Crown alone over countries 
acquired by conqueſt. 2333 


FRENCH. 


End ' of the 


of the 
dents, or hiſ- 
torical exam- 
adduced 

y Ld Manſ- 


o> * 


prec*- Mansfield's grounds of argument in ſupport 
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FRENCHMAN, © 


— this eee a 
foundation to ſupport ſo weighty a ſuper- 
ſtructure as that of a general - and compleat 
legiſlative authority in the king alone over all 
the countries acquired to the crown of Great. 
Britain by conqueſt and ceflion, without any 


other reſtrictions than thoſe which arĩſe from 


antecedent acts of parliament, in the mannet 
Lord Mansfield has aſſerted. And therefore 
I muſt conclude that the whole of the hiſto- 
rical part of his argument in favour of this 
legiſlative authority of the Crown is inſuffi- 
cient ſor the purpoſe, all the former inſtances 


he had adduced of the exerciſe of this autho- 


rity, except theſe two laſt of Gibraltar and 
Minorca, (to wit, thoſe of Ireland,” Wales, 
Berwick'upon Tweed, Calais, Gaſcony, and 


New-York,) having been before ſhewn to 
be totally incapable of ſupporting: this pro- 
poſition, and ſome of them to be even ad- 


verſe to it. We have therefore now got rid 
(at leaſt, to my ſatisfaction,) of two of Lord 


of this doctrine, out of three, namely, of 
the 


Kel us prols of the ſole 0 Crown over conquered 
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the gtound of reaſon and general principles 
of law, and the ground of hiſtorical examples. 
It remains that we examine his third: ground 
of argument, which, you ſaid, (if I-remem- 
ber right,) was the authority of judges and 
other learned lawyers, who have occaſionally 
declared themſelves to be of opinion that the 
Crown was poſſeſſed of this power of making 
laws, without the ,parliament, for the go- 
vernment of conquered countries. I there- 
fore, now. deſire. you, would inform me what 
ay Ley Manali we thi head. 


228 
"+ +68 La; T9 


| a ENGLI suMAN. 


" His words \ were as follows. It is not 
4 to be wondered at that, an adjudged caſe, 
( in p int is not to be found. No diſpute 
« ever was ſtarted before upon the king's 
0 legillative right aver a conqueſt. It never, 
« was denied in Weſtminſter Hall; it never 
te was queſtioned i in parliament. 


Lord Cokes report of the arguments 
and reſolutions of the judges in Calvin's 
caſe lays it down as clear, that, if a king 
© come to à kingdom by conqueſt — (I 

Vor. II. P p mit 


Of the opini- 
ons of judges 
and ka 

learned law- 
yers, cited by 
Ld. Mansfield 
in ſupport of 
the king's ſole 
legiſlative au- 
thority over 
conquered 
countries, 


Lord Manſ- 
field's words 
upon this ſut's 
je, 


The opinion 
of the judges, 
as reported in 
Lord Coke's 

report of Ca l- 
vin's caſe, in 
the 7th book 
0: his reports. 
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© omit the diſtinction between a [Chriſtian 
te and Infidel kingdom; which as to this 


: „ ————— 


< deſetvedly exploded: but chat ſtrunge 


c extra · judicial opinion of his as to a conqueſt 
1 over a Pagan country will not malte reaſon 


got to be rexſott, und fav" Eüe üb be lw, 


„ ag to the reſt.) Tay, Lord Coke in that 
« caſe lays it down as clear, % that, if a 
king come to a kingdom by conqueſt, 
due he may, at his pleaſure, altet und change 
«< the laws of that kingdom: but, until 
« he doth make an alteration, the antient 


dee laws of that kingdom | remaing But, if 


. king hath a kingdom by deſcent, there, 


« (ſeeing by the laws of the kingdom he 
e doth inherit the kingdom, ). he cannot 
ue change the laws of himſelf, without « con- 
«ſent of parkiament: * . In which words 


| ei it is plain that Lord Coke means to ſpeak 


&* of his own country, in which there is a 
©, parliament.” Lord Coke then goes on as 


" % — e, Alſo, if a king hath a king- 


dom by conqueſt, as king Henry the 


4 ſecond had Ireland, aſter king John had 


given to them, (bring: under: his obedi- 


e ence 


[ 992 ] 
«© ence and ſubjection) the laws of England 
4. for the government of their native coun- 
« try, no ſucceeding king could alter the 
« ſume without parliamemt.. Which is 


« very juſt, and neceſſirily implies that king 


John himſelf could. 2 ter the grant of 
„ net ee 
7 Beßder this enten of the ; Judges in 
©. Calvin's caſe, the authority: of two great 
«© lawyers: has been cited; who took the 
i propofition for granted. And, though the 
4 opinions of counſel, (whether acting offi- 
« cially in a publiek employment or in the 
capacity of pnvate lawyers,) are not pro- 
tt petly authority to found a deciſom upon, 
« yet 1 ſhalt} cite them on this occaſion; not 
* to eſtabliſh ſo clear a point, but to ſhew 
« that, When it has been matter of legal 
« inquiry, the anſiver which it has received 
from pentlemun of eminent character and 
« abilities iti tlie profeſiion; has been inme- 
* diats and xwithoit beftation; and agreeable 


The 100 
of Sir Phili p 
Yorke and 

Sir Clement 


Wearg, (at- 
torney and 


ſollicitor ge- 
neral to king 
George the 
iſt) in the 
year 1722. 


to theſe principles. That opinion was as 


« follows. In the year 1722 the aſſembly 


« os the iſland of Jamaica having refuſed to 
. Ep 2 grant 
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« grent the uſual ſupplies, it was referred to 
Sir Philip Yorke and Sir Clement Wearg 
* (who were at that time the king's attorney 
te and ſollicitor general) to conſider what 
«could be done if the aſſembly ſhould per- 
, fiſt in their refuſal. They returned for 
e anſwer, ©* That, if Jamaica was ſtill to 
e be conſidered as a conquered country, the 


- _ ** king had a right to lay taxes upon the 


*« inhabitants : but, if it was to be conſidered 
in the ſame light as the other colonies, 
« no tax could be impoſed upon the inha- 
<< hitants but by an aſſembly of the iſland 
«c or by an act of- parliament.” By this 
« opinion of thoſe able lawyers it appears, 
e that they held the diſtinRion, in point of 
* law, between a conquered country and a 
colony to be clear and indiſputable ; but 
that the queſtion, whether the iſland of 
« Jamaica, (to which the caſe before them 


related) had remained in the ſtate of a 
* conquered country, or had ſince become 


* a colony, was a matter which they had 


“ not. examined. I have myſelf, upon 


« former occaſions, traced out the conſtitu- 
tion of Jamaica, as far as there are books 
2 


„ 2325» 8 SFA FIAF Fs 27144 8 


8 FFS KES 


I 3] 
« or papers in the publick offices, to unable 


A ſhort ac 
count of the 


« one to do fo. And I could not find that ſerdlement of 


« any Spaniard remained upon the iſland ſo 


late as the Reſtoration: if there were any, 
« they were very ſew. A gentleman wh 
« is well acquainted with the ſtate of that 
« iſland; and of whom (upon hearing this 
« jſland mentioned in one of the arguments 


„ in this cauſe,) 1 aſked the queſtion, in- 
formed me, ** that he knew of no Spaniſh 
ee names among the white inhabitants of 


« Jamaica; but that there were ſome a- 


«<< mongſt the Negroes.” The method of 
* proceeding taken by the Crown with re- 
t ſpe to the government of that iſland was 


iſland of 
pr 


this. King Charles the ſecond; ſoon after 


© the Reſtoration, invited people, by his pro- 

e clamation, to go and ſettle there, promiſing 

* them his protection; he made grants 
*« of land there; and, for the government 
« of it, he appointed at firſt a governour 
* and council only, but afterwards he granted 
* a commiſſion to the governour to call an 
« aſſembly. The conſtitution of every pro- 


_ © vince in America that is immediately under 
* the king, (or is governed only by his com- 


« miſſion, 


; 
| 


keld's conclu- 
fion from theſe 


| 
. 
| 
{ 
} 
. 
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 4{raif<on, without a charter, bas ariſen in 
J "inthet enen manner not by theo grants, 
bat by the commiſſions; to call aſſemblies. 
«And; therefore, all. the Spaniards. having 
< left the iſland. of. Jamaiea, or been driyen- 
out af it, before the Reſtoration, the firſt 
< ſettling of it after that period was by an 
« Engliſh-colony; who, under the authority 
« of the king, planted  yacant jſland which 
e belonged to him in right of his crown; 
* as was the caſe with the iſlands of St. 
4 Helena and St. John's, which were men- 
«* tioned. by the attorney general in his argu- 
t ment in this cauſe. To conclude there- 
«© forez A maxim of conſtitutional lay. ſup- 
“ported by the opinions of all the judges in 
«© Calvitr's caſe. and of two ſuch eminent men, 
in modern times, as Sir Philip Yorke and 
<<. Sir Clement a will, 7 L make no 
deubt, acquire ſome authority, even if 
<« there were any thing, which otherwiſe 
% made it doubtſul. But, on the other fide, 
« no book, no ſaying of a judge, no opinion 
« of any counſel, publick or private, has 
© been cited; no inſtance has been found 
in any — hiſtory, where: a 
* doubt 


4 - — 


. 
« doubt has been ralſod concerning t. 
« The eounſel for the plaintiff in this aRion; 
« therefore, -when they laboured- this firſt 
« point for their client, muſt be ſuppoſed ts 
« have done fo oply. from à diffidence, or 
« uncertainity, concerning the opinion we 
e might entertain upon the ſecond point, or 
the effect of the king's proclamation of 
« October, 17563, by which he ꝓrotniſed the 
« people of Grenada that he would cauſe 
« an afſembly of the frecholders to be ſum- 


© moned in that iſland. ': But, with reſpect 


© to this ſecond point, we art, after full 
« confideration of the fubject, of Spiniou 


« with the plaintiff, to wit, That before the 


« twentieth day of July, 1764, When the 
& etterꝭ patent eſtabliſhing the duty of four 
and a Half per cent, were iſſued; the king 
„ hady'by-his faid' proclamation of October, 
%% 1764, precluded himſelf from the ener- 
« ciſe of a legiſlative 3 oer the en 
e of, Grefaga.” 5 a 


"*Fhis 3 is the whole of what Lord Mansßeld 
ſad i in ſupport of this legiſlative authority of 
the Crown over conquered countries upon 
the ground of the opinions of ** and 

other 


£1544 Sar 0 
of the our of 
King's Bench 
with reſpect to 
the operation 
of the king's 
proclamation 
of Oct. 1763. 


A remark up- 

27 
J 
* 
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other learned lawyers, in delivering that im- 


portant judgement. How far it is concluſive, 
or ſatisfactory, e matter, I leave you 
N 15 250 


. 


FRENCHMAN. 


Why, truly, I cannot think. that there i 
ſo much weight in theſe authorities as my 
Lord Mansfield aſcribes to them. For, as 
to the firſt of them, if I underſtand. it right, 
it ſeems rather to make againſt the ſuppoſed 
right of the Crown to make laws | for con- 


gquered countries, than to be favourable to it; 


becauſe in the latter of the two paſſages 


| which/he cited from Calyin's caſe in Lord 


Cokes Reports; it is expreſsly declared, 
e that, when once king John had given the 
« England for the government of their na- 
<< tive country, no ſucceeding king could 
* alter the ſame without parliament. Now, 
if that be true, it ſeems evident that the 
kings of England did not, in Lord Coke's 


opinion and that of the other judges who 


determined that cafe of Calvin, acquire, by 


the conqueſt of Irelagd, 4 permanent right of 


leg! Nation 
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legiſlation over it, ſo as to be able to make 
and-uhmake, and alter, the laws of it when- 


ever, and in what manner ſoever, they ſhould 


Ireland do conjointly,) but any a temporary 
right of abrogating che antiem laws of Ireland 
and. introduemtg. vnc for. all, the laws, of 
Eoghand in their ſtead, which (as we have 


already * qhſecved) is a very different ching 


from the aſoteſad proper and permanent 
legillatiye authority. And, as to the other 
authority memioned by Lord Mansfield, and 
ſo much relied upon by him as of decifiye 
ipartance vn this queſtion, to, wit, the .gpis 
nion of Sit. Philip Yorke, and Sir Clement 


A remark on 
the opinion of 
Sir Philip 


Yorke and Sir | 


Clement 
Wearg in the 
year 1722. 


Weargy (the king's attorney and {ollictor 


general,) in the year, 1722, it muſt indeed 
be allowed to be an authority in point to the 
queſtion, becanſe thoſe two learned gentle- 
men ſeem to have meant to aſcribe to the 
Crown the ſame perſect and permanent ſort 
of legiſlative authority over Jamaica, f in caſe 
it was ſtill to be conſidered as a conquered 
country, as Lord Mansfield has aſcribed to it 
with reſpect to the iſland of Grenada before 
the proclamation of October, 1763 : but yet! 

Vol. . cannot 


+ See above, page 67. 
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and partly, becauſe it may well be ſuppoſed 
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cannot think it a very reſpectable authority, 
notwithſtanding the great learning and emi- 
nence of thoſe gentlemen'; , becaulſe'it 
ſeems to have been rather a haſty opinion, 
upon which they had beſtowed” very little 
conſideration, ſince they did not take the 
pains to inquire whether Jamsica was to be 
ſtill oonſidered as a conquered country, - or 
whether, by events | ſubſequent to the 

of it; it was become a colony; 


that perſons who ſerve the Crown in the 
offices of attorney and ſollieitor general, 
Have, in all doubtful matters relating to the 
royal prerogative, a byaſs on their minds in 
favour of it. This opinion therefore ought 
to be conſidered as the haſty and ill - di- 
geſted teſtimony of intereſted witneſſes, 
u a — ay oor Y 
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'ENGLISHMAN.” * 


Y look upon theſe” two authorities i in much 
the ſame light as you do; and I more eſpe- 
cially agree with you in what you have re- 
marked concerning the latter of them, or 
the opinion of Sir Philip Yorke and Sir 

Clement 
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Clement Wearg in the year 1722. Perſons 


to the ſuſpicion of inclining a little to favour 
the prerogative of the Crown: and, as you 
well obſerved, this opinion of theirs ſeems 
to have. been given very haſtily and with 
very little attention to the ſubject, ſince they 
did not take care to inform themſelves con- 
cerning the then preſent condition of Ja- 
maica, ſo; as to determine whether it ought 
to be conſidered as a conqueſt or a colony, 
though this was abſolutely neceſſary to make 
their opinion of any uſe to the miniſters of 
ſtate who had conſulted; them. It muſt 
however be confeſſed that, crude and haſty 
as this opinion ſeems to have been, it ſerves 

to ſhew that thoſe two great lawyers had a 

general, loole, floating, idea of the king's 

being the abſolute legiſlator of all countries 

acquired by conqueſt, which, (as I obſerved. 

to you in the beginning of our converſation,) 

was an opinion that had been adopted by a 

great many private lawyers, though I never 

could ſee any ſufficient foundation for it. 


Qq 2 | But, 


in their then ſtations muſt always be liable 


| 
= 
[ 
1 
| 
| 
| 


Further re- 

Li marks on the 
opinion of the 
judges cited 
from Calvin's 
caſe, 


[350 1 
But, as to the other authozity cited rom 
Cafvin's cafe, yo wovld think it of ful leſs 


conſequence” than you now do, if you Knew | 


alt the eircumſtances that accompany it in 
Lord Coke's report of that caſe. For it ig 
one of the moſt vague and! deſultory and 
extra-judicial declarations upen 4 fabject of 
law that is any where to de met with in the 


Engliſh law-books ;'* and this in a cſe in 


which the main 'decifion of the point itſelf, 
that was then in queſtion before the court, 
was generally complained of as eontrary to- 
law and made with à view to gratify the 
humour of king James the = Nr. was 
then apo — _ | 


v Lal 4 © 4 + 4 


FRENCHMAN. 


eco 
of Calvin, which. Lord Mansfield has quoted 


would give me a_thort account of it, and: of 
the manner in which the paſſage quoted by 
Loed Mae 38. introducedd;iu it. 
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ns aw N-G-LDS MAN 
Will endeavour t to ſatisfy" you upon 700 


Mfg as we = Tam able, that we may 
thereby compleat | our exathiination' of Lord 
Mansficld's argument, in favour bf this ſup- 


poſed legiſlative authority of the Crown oyer 


conquered countries, in as impartial and as 


ample a manner as poſlible., 


16900 


vol wut kinw chem, We sd 


that it is a maxim of the Englith- l, that 


no alen, or foreigner; or perſon born out 
of the dominions of the crown of England, 


though he ſhould chuſe to come and ſettle 


in England, is capable of purchaſing land 


there. This maxim has indeed a few natural 
exceptions, ſuch as thoſe of the chilten of 
Engliſhmen employed in foreigtr embaſfies 
and born in the countries in which their 
parents are ſo employed during the continu- 
ance of their employments, and of the 
children of Engliſh merchants” ſettled, for 


the purpoſes of trade, in ſome Engliſh 


factory that has been eſtabliſhed ' by the 
yy ar in We 6 territories of ſome 


foreign 


Of che law of 
England with 
reſpect to a- 
liens, or fo- 
reigners. 


R r 


- 
— 


under theſe circumſtances, | and, perhaps, 
of a Gila 


.-, eat 
foreign prince, or ſtate, by the permiſſion of 
ſuch prince ot ſtate, Children born abroad 


wy-- 


under ſome other circ 
nature, are conſidered as natutal-born Eng- 
liſhmen to all intents and purpoſes, and may 
purchaſe land in England as well as if they 
had been born in it. Butother perſons born 
abroad cannot do ſo. Thus the great num- 
bers of people who fled into England from 
Flanders and the other provinces, af the 
Netherlands, in the, time, of the duke, of 
Alva's perſecution, (which was in the fitſt 
part of the reign of queen Elizabeth,) though 
they and their families ſettled themſelves in 
England with queen Elizabeth's permiſſion 
and approbation, and introduced ſome valu- 
able manufactures into the kingdom, yet 
were not capable of becoming purchaſers of 
land in it. And the caſe was the ſame with 
reſpect to Frenchmen and all other foreign- 
ers, and, among the reſt, with reſpect to 
the natives of Scotland, while that was a 
kingdom independant of, and ſeparats from, 
the kingdom of England. But, if a foreigner, 
ſettled in England, had children born in 
England, 
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England, thoſe children were natural-born 


as thoſswhoſt anceſtors” had been ſottled in 
England from time inmemorlal. And even 
a foreigner" "might? be rendered capable of 


ourchafing land in 'Engand! by ds favour” 


Engliſhmen and might putchaſe land as well 


of the Crown, by means of the king's letters 


patent of denizution under the great ſeal 3 


which letters patent are ſo called from the 


French word dbnaiſon, à donation or gift, 
becauſe they contain a gift, or donation, to 
the foreigner to whom they are granted, of 


the rights and privileges of a natural-born 
Engliſhman. What the preſent form of 


theſe letters patent is, I do not know: and, 


indeed, I believe it is not uſual at this day 


foreigners who have defired to ſettle” and 
make purchaſes of land in England, and ob- 
tain, as far as might be, the privileges pf 
native Engliſhmen, have, for many years paſt, 
procured: private acts of parliament for that 
purpoſe, which confer thoſe privileges in a 


for our kings to make any ſuch grants; but 


more ample manner than the king's letters 


patent of denization. But in queen Eliza- 


beth time ſuch * uſed to be granted: 


and 


— 8 town' of Lynn Regis in the county of Nor- 


f 
| 
h 
| 


1 


. a grant in Lord 
Cokes fifth bock ef Reports, ſolis Fa, in 
Page s gaſe, where! it is ſtated that one Indy, - 
' whe was, owner of certain honſes in the 


dual, Which he hold ta him ahl: hig heirs for 


even by ſocuge tenure, hed deviſed them by 
bis laſt will to his wiſe, who was ap alien, 
or. foreigner, but who had, before the death 
of her ſaid huſhand, been. made a denizen 
by queen Elizabeth by her zetters patent under 
the great ſeal; and that the faid woman, 
after the death of Indy, had -married.a man 
of the name of Page, ho thereby became 
poſſeſſed of the ſaid} bouſes in her right; 
which gave | occaſion to the law-ſuit there 
reported by Lord Coke. Thie cauſe was 
determined in the 30th-yeat of; queen Eliza- 
beth's- reign, that is, in the year 1388. But 
Lord Coke has not inſerted in his report of 
this caſe the ſorm of the ſaid letters patent 
of denization. Nor do I know, of any copy 
of ſuch letters patent in any lau- hock (though 
one would think there ſhould be ſeyeral,) of 
a later date than the reign of king Henry the 
"m who was driven from the throne by 

* 
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ord king, Edward the 4th in the year 1460. I 

in will therefore exhibit tq/ you that antient 
V, copy af ſuch letters patent, which, I dare 
the dg, y9u. will join, with me in conſidering as 
for- 2 matter of cungöty weil worth dur atten- 
for i tion, befor. we proceed further in the view of 
þ by Calvin's caſe, yrhich turns upon the doftrine 
ken, WW of alienage and the diſtigctiog to be made 
cath WW between forgigners and natutal· horn ſubjects. 
It js contained in the qld collection of reports 
of law caſes called the ;Year-books, in the 
reparts af the ceſey in the gth, year of the 
reign. of king Edward the 4th, in Trinity 
term, page 8. . In that year of king Edward J, hg 0 
the ach, tuo perſans, whole. names. were | 55 

William Swirenden and John Bagot, brought K. 

an action it lam called an aſſiſe, againſt one Ant 
Thomas Ive far difſcifing them (or turning , 
them out of the poſſeſſion). of the office of — 
cleck of the.crown. in Changery, which they 
ent WM dated 0 have been granted to them by 
cop) iN letters patent of king Edward the 4th, the 
ugh W thep.ceigoipg. king. In anſwer to this com- 
) of plagt Themas Ine pleads tuo different pleas 

the . wich reſpect to his zwo adverſaries : namely, 


e % 0 John Baggt, bs e the Gid 
king W Vor. II. John 


\ 


ge, uſed b 

the dee dan 
The in + Au 
ment of” the 
writ of aſſize 
brought by 
the plaintiff 
Ba 
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John Bagot ought not to be allowed to mali 
tain his writ of aſſiſe againſt him, becabſe the 
Tad John Bagot is 4 forelgher, born out of 
the Iigeance, (br bbedience) of 'the King of 
England; and, ab to 'Williarh *Swirender, 
the other plaintiff, he alledges that he never 
bad been ſeiſed (or polfeffed) Uf the aid 
office of clerk of the ctowh in fuch a mannet 
us to de capable” bf pelng diſſelſcct of it, and 
that, if he had been ſo ſeiſec of the aid 
office, he, the Taid Thomas Ive, had not 
diſſeiſed him of it, ot moleſte® him in the 


| 85 erjoytnent of it. The words of his plea with 
Yi of ad. 


reſpe& to John Bagot are theſe ; Nod dem 
Johannes Bigot eft alienigena, genitus el natus 
extrd' lighantiam dontini regis Augliæ, vide- 


licet, apud Ponuteys infrd regnum Francis 


fub © obedientid* Carolt  rlncupantis e ren 
Frantiæ, adverſarii et magni inimiri — 


Regis Anglia. Et bot paratus g verifitare. 


Unger, quoad pridibtum Jobannem Bigot, petit 
judicium de brevi praditto. In reply: to this 
ples, of which be does not deny the truth, 
John Bagot ſays that the late king Henry 
the th by his letters patent under the great 


feat of England, being dite at W eſtminſter 


1 
il on 


Sies „ eca 


future, natural · born ſubjects and liegemen of 
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on .the za day of November, in che 37th 
year of his reign, did, out of his ſpecial 
favour, and as a reward for the good ſervice 
which the ſad John Baget had rendered him, 
grant, for himſelf and his heirs, to the ſad 
John Bagot, that he, the ſaid John Bagot, 
and the heirs. of his body, ſhould. be, for the 


the ſaid king and his heirs for ever, and 
ſhould beſo allowed, treated, and- confidered 
on all occaſions. And in proof of this alle- 
gation of ſuch a. grant of king Henry the 
6th, the ſaid John Bagot produced before 
che court the ſaid letters patent themſelyes, 
which were in the words re. 


:  Henricus, Dei gratid, "rex Anglia et Loy patent 
' of denization, 

Francie, et dominus Hibernie, ommibus ad — 4 
hn Bagot b 

quos praſentes liter pervenerint, ſalutem, _ K Henry * 
th in the 37gh 


Sciatis, qudd de gratid nord ſpeciali, et year of bi 
pro bono ſervitio quod dileftus ſervitor nofter, _ 
Fohannes Bagot, in ducatu noſtro Normanniæ 
eriundus, nobis impendit et 1mpendet in futu- 
rum, conceſſimus, pro nobis et haredibus noftris, 


quantum in nobis ef}, prefato ' Johann, Nod 


ie de catero et omnes hereges ſui, de corpore 
Rr 2 ſus 


( = oth \ "wy 


power to 
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55 11 ati r 1 dere i , Aut indigene et 
To be n g noftrs, et quifliber errum Ft indigens et 
treated as a Trpens noſter, et Heereuum rofirorum ; et quo 


ſj ofthe y in omnibus traftemtur, reputentur, bube- 


| king, bom. antur, teneantuy, et gubirnentar, frur fideles 
kingdom. of e u rr infbd nen Angie orm, et 
8 quiliber eoru in hmmm hus fructbrur, anten, 
babeatur, tenratur, et gubernetur tanpuam 
ligens nolter igfrd diffum reguum niſtrum 


Anghi# oriuntus, et non aliter nec alib n. 


brg — Dybdgue item Fohannes er ummes 'bujuſmod: 


ſorts in Þeredes ſui, et rorum quiliber,* omni modus ac- 
. g's juſ. Tioner, realer, ptr fonales, er mixtas, in ommbus 
tice. curiis, locts, er juriſaitHonibus,” mſtris babere 
et exercere, eiſue gaudere, at ent in eiſden 

Placitare, et implacitari, reſpondere et reſpon- 

deri, defendere et defendi, poſfint et pofſit, in 

"omnibus er per omnia, ficut fideles liget noftri 

in difto regno noſtro Anglie oriundi,— 

Et wlteritis, quod dictus Jubannes e haredes 
«Ys prædicti terras, lenementa, redditus, ſer- 
vitia, reverſiones, poſſeſſiones, quecunque, infra 
regnum noſtrum Anglia et alia duminia noftra, 
perguirere, capere, recipere, habere, tenere, 
et poſſidere, ac eis uti et gaudere ſibi et hare 
dibus ſuis, imper petuum, vel alio modo; et ca 
| dart, 
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perfonee ſou quibuſounque pexſonis ſibi piacuerit, 
iris r impunè deem, pat, et vakant, 


et quilihet cor um alebear, poſit, er datt, od 


kbiteim ſuum, oper rum , ated  hbere et 


.  valtat nnn, ligrurum mftrorum infre 


 reghum-Troflrum Avglive oriumdmumn.Er 


aud pritfatus Jobannes et omnes bujuſmods 


, beredes-fui, de catery in futurum, colore, ſeu 
vigore, alicujs flatuts, ordinationis, ſeu con» 


ci fudtæ vel faciende, non arctentur, 
teneumtu, ſeu 'compellantur, nec aliquis corum 


quiet?, Imegre, et paciiee, fiout debear, pff, 


Exemption 

from the * 
ties payable 
by aliens, or 
foreigners, - 


venaum, " Yandum, vel fuciendum, ant ſup- 


portandum, nobis bel alicui bærruum noftrorum, 


ſen tnicunque, aligns alia cuſtomus, fubfidia, 
taxus, tallaia, ſeu ulia onera quacungue, 
pro bonis, marchandifis; terris, feu tenementts, 


vel per ſonis corumn, ht alicujus corum; proe- 


terquam alia et texta qualta ef quanta alii 
fideles noftri,. infra dictum regnum noſtrum 
Angliæ oriundi, pro bontis, marchandifis, terris, 
tenementis, ſeu perſonts ſuis propriis, folvunt, 
dant, fatinnt vel ſupportant, aut ſolvere, dare, 
facere, et ſupporture conſueverunt et tenentur ; 

ſed 
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fed quod pr efatus Johannes er baredes fui pro 
eorum:-babere et poſſigere valeat, ac habeant et 
paſſideant, omnes er omni modas libertates, fran- 
cbeſſas, ac privilegia guæcungue, et eis uti et 
gaudere pofſint et paſtt, infrd dictum regnum te 
nftrum Anglia tt juriſdiftiones ¶ giuſdem], tr 
aded libero, et quiete, integr? et pacifice,. ficut | 
ceteri fideles ligei noſri inird regnum nofirum 
Angliæ oriundi; babere et poſpdere, uti et 
gaudere debeant, abſque per turbatiane, mo- 

| beflatione, inquietatione, impetitione, impe- 
dimento, vexatione, calumnid, ſeu grava- 
mine guocungue nofiri vel bæredum noſtror um, 
133 juſtitiariorum, eſchactorum; vicecomitum, aut 

| aliorum aſiciariorum, ſeu miniſtrorum naſtro- 
rum, vel hæredum ngſtrorum, quorumcungue ; 
et abſque fine et frodo inde. quoviſmodo ad 
opus  noſirum caopiendo ſeu ſolvendo ;— 

Chuſe of Non pl flatutis, ordinationibus, attibus, 
Katutes, &c. Prouifionibus, ſeu proclamationibus, in con- 
— * one trarium ante bac tempora fattis, editis, 
ordinatis, provifis, ſeu. proclamatis, aut im- 

poſterum faciendi 5, aut quod prædictus Jo- 

hannes Bagot in dicto ducatu are Nor- 

manniæ fuit oriundus, aut aligud [alid] 

| cauſa, 
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- 


— 
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canſd, vel materid, gudcungue, non obftan- 
ribus.— In cujtis rei teftimontum' bas Hiterds 
nofiras eri ſcei mus puter m Benet 


Tee \ Me 100. od We ſemenaſterium, 
tertto die SR anno regs. tuferi 
trice/imo POE 


"all; 


and full of tedious expreſſions that are almoſt 
ſynonymous to each other. But the purport 
of them is to grant to the ſaid John Bagot the 
four following privileges; to wit, 1ſt, In 
general terms, that he and his children ſhall 
be treated and confidered on all occaſions as 
natural-born Engliſhmen ; - 2dly, That he 
and his children ſhall have a right to bring 
actions of every kind in all the Engliſh 
courts of juſtice; 3dly, That he and his 
children ſhall be at liberty to purchaſe, or 
acquire, land in England, in the ſame man- 
ner as if they had been born in England; 

and 4thly, That he and his children ſhall 
be exempted from paying the extraordinary 
duties paid by aliens upon the importation of 
goods into Epgland, and all other payments 
to the Crown of every kind, to which fo- 


reigners 


| Theſe ee eee * 


| 
| 
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_ veighers reſiding in England were liable; of 
which four privileges the three laſt ate con- 
tained in the firſt; and are ovly. ſpecifigations 
of the prince ſubjedts to 2 77 it 4722 
be applied. as 3 . 
* 


— ogy I muſt alto chiervs. Gat in dba t of 
Filled in the that caſe of Bagot and Jus in the Year- 
ner; book, of Hooks; theſe letters patent gre galled-littcrs 
kegitimation. patent of | legitimation,; though the. more 
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Having: e 3 Joi. "Ol 
| che law of alienage, and the neceſſity of 
letters patent of denization in order ta enable 
an alien, or foreigner, to purchaſe land in 
England, I will now endeavour to ſtate to 
you a-ſhort abſtract, of 2 caſe, which 
—_— to this doctrine. 


An abſtraft of In the 6th year of the reign of king James 
tho = che firſt an action at law, called an aſſiſe, 
1 was brought by the guardians of an infant 
pers. of three years of age whoſe name was Robert 

Calvin, in the name of the | ſaid infant, 


* to TOY named” Richard and 
Nicholas 


N 
P 
d 
0 
tt 
81 
to 
be 
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of 
of 
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his 
Ire 
boy 
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Nicholas Smith, for a freehold houſe in the 


parith of St. Leonard, Shoreditch, near Lon- 


don, of which it was ſaid they had diſſeiſed 
(or diſpoffeffed) the ſaid Robert Calvin. To 
this complaint the ſaid Richard and Nicholas 
Smith ſay, that the faid Calvin has no right 
to bring the faid action, and that they are not 
bound in law to anſwer his complaint, be- 
cauſe he is an alien born, having been born 
at Edenborough in Scotland on-the 4th day 
of November in the 39th year of the reign 
of the then reigning king, James, over his 
kingdom of Scotland, and in the 3d year of 
his reign over his kingdoms of England and 
Ireland; which birth of the plaintiff at Eden- 
borough they alledge to be within the king's 
allegiance of his kingdom of Scotland, but 
without his allegiance of his kingdom of 
England ; and they alledge further that at 
the time of the birth of the faid plaintiff, 
and before and fince, Scotland was governed 5. 
by its own peculiar laws, and not by the 
laws of England. To this it is replied for 
the aid Robert Calvin, that this plea is not 
ſufficient in law to bar him from having an 
anſwer to his ſaid action. And this is the 

Vol. II. 8 queſtion 


Plea of alien- 


age, in abate- 
ment of the 
writ of aſſize 
brought by 

the plaintiff 
Calvin; be- 
cauſe of his 
birth in Scot- 
land ſince the 
acceſſion f 
king James to 
the crown of 


England, 


Allegation 
—— | 
= England 
verned 
ifferent 
* 


Replication 


of the plaintiff 
Calvin. 


The queſtion 

reſulting 

* therefrom, for 
the decifionof 

the judges, 


* 
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qneſtion which is left to the deciſion of the 


os which is, in other words, whether, 


or no, perſons born in Scotland fince the 
acceſſion of the king of Scotland to the 
crown of England, (who were, upon that 
occaſion, called poſtnati,) could maintain 
actions for lands in England, which it was 
confeſſed on all hands that perſons that were 
born aliens, and under the * of a 
e king, could not do. 


This caſe was anda _ filly: fi, by 


; the moſt able and learned counſel at the bar, 


and afterwards by all the judges, (in number 
fourteen, ) and the lord chancellor; and it 


was at laſt determined, by the lord chancellor 


and twelve of the judges in favour of Calvin, 
the. plaintiff, to wit, that he was nor to be 
conſidered as an alien born, but as a, natural- 


| born ſubjet of England, and might poſſel 


Of the diffa. 
boot kinds of 

ance to 
— king g. 
mentioned in 


the plea of the 
delendants. 


land in England, and maintain an action for 
the recovery of it. 


In the courſe of the arguments delivered in 
this cauſe there was a great deal ſaid upon the 
doctrine of allegiance, and whether or no there 
could be two kinds of allegiance to the ſame 

king, 


E bib 1 


king, an allegiance to him as king of one e of 
his kingdoms and a different allegiance to him 
as king of another kingdom, according to 
the diſtinction ſuggeſted in the defendant's 
plea, And it was determined that there 
could not; and, conſequently, that the 
being born under the king's allegiance, ' as 
king of Scotland, was equivalent to the be- 
ing born under his allegiance as king of 
England, with reſpec to the privileges that 
belonged to the latter birth in the kingdom 
of England. But the reaſons alledged by 
Lord Coke as the grounds of this opinion 
da not appear to me very ſatisfactory, and 
were not eſteemed ſo by many of the lawyers 
of that time. However, as this matter is not 
much connected with the ſubject of our 
preſent inquiry, which is the power of the 
crown of England over countries acquired 
by conqueſt, I ſhall ſay nothing further 
ww it. | 


After aiſcuing the queſtion concerning 
the two forts of allegiance due to king James 
in his two capacities of king of England and 
king of Scotland, which is the firſt ground - 

Ss 2 of 


Of the conſe- 
quences that 
re ſult from the 
difference of 
the laws * 
ail in 
— kingdoms 
of England 
and Scotland. 


Of the points 
in which the 
two kingdoms 
were l 
united, and 
thoſe in which 
they ſtill con- 
tinued ſepa- 
rate. 


of argument ſuggeſted in the defendants plea, 
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the judges proceed to conlider the, other 
ground of argument ſuggeſted in the ſaid 
plea by the allegation that the kingdom of 
Scotland is governed by a different ſyſtem of 
laws from that which takes place in England, 


Upon this matter they reaſon firangely, 
and affirm that allegiance is due from ſubjects 
to their king, not by the laws of the land, 
but by the law of nature; and therefore 
that, as the law of nature (which is the 


foundation of allegiance,) is the ſame in both' 


kingdoms, the diverſity of the laws of the 
two kingdoms in other reſpects is of no im- 


portance with reſpec to the doctrine of alle- 


giance, and to the privileges of a natural-born 
ſubject which reſult from it. 


They then, in the 3d place, conſider in 
what points the two kingdoms of Englaud 
and Scotland were become one by the ac- 
ceſſion of king James to the crown of Eng- 
land, and in what points they ſtill continued 
ſeparate ; and determine that they continued 
ſeparate with reſpe to their laws, their par- 
laments, and. their bodies of peerage or 


nobility, = 
y 
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lea, They then, in the 4th place, conſider the Of the diffe: 

ther nature of alengge, and lay down. the rules alles. 

ſaid of law upon this ſubject; as, who is to be 

2 of conſidered as alienigena, or an alien born ; 

n of and how many kinds of alient there are, as 

and, alien amys, or alien friends, namely, the 

| ſubjects of princes in alliance, or amity, with 

the king of England; and alien enemies, 

namely, the ſubjects of princes at war, or at 

enwity, with the king of England ; and the 

privileges and incidents belonging to theſe 

ſeveral ſorts of aliens. And under this head 

it is that Lord Coke introduces what he ſays 

concerning conquered countries, from which 

Lord Mansfield cited the paſſage above- 

mentioned, And here, that you may the 

better judge of the drift and meaning of the 
| faid paſſage, I will recite to you the whole 

r in paragraph, or head of argument, of which 

land it makes a part; whichh is as follows. 


Ing- 7 "Deep man is either aliemgena, an alien- The whole - 
zued born, or ſubditus, a ſubjeQ-born. Every bels — 4 
zued alien is either a friend that is in league, &c. his ſabje. 
par- or an enemy that is in open war, &c. Every 
or alien enemy is either pro tempore, temporary 

for 


Of alien 
friends, 


 Ofaliens, that 


. are temporary 
Enemies. 


* 7, —_ 
for a time, or perpetuus, perpetual, or ſpeci- 
aliter permiſſus, permitted eſpecially. Every 


ſubjeQ is either natus, born, or datus, given 


or made: and of theſe briefly in their order. 
An alien friend, as at this time, a German, 
a Frenchman, a Spaniard, &c. (all the kings 
and' princes in Chriſtendom being now in 
league with our ſovereign ; but a Scot being 


a ſubject, cannot be ſaid to be a friend, nor 


Scotland to be folum amici) may by the 
common law have, acquire, and get within 
this realm, by gift, trade, or other lawful 
means, any treaſure, or perſonal goods what- 
ſoever, as well as an Engliſhman, and may 
maintain any action for the ſame: but lands 
within this realm, or houſes (but for their 
neceflary habitation only) alien friends can- 
not acquire, or get, nor maintain any action 
real or perſonal, for atiy land or houſe,” un- 
leſs the houſe be for their neceſſary habitation. 
For, if they ſhould be diſabled to acquire and 
maintain theſe things, it were in effect to deny 
unto them trade and traffick. which is the 
life of every ifland. But if this alien become 
an-enemy (as all alien friends 'may) then is 
he utterly diſabled to maintain any action, 
or 
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or get any thing within this realm. And 


chis is to be underſtood of a temporary alien, 

that, being an enemy, may be a friend, or, 
being a friend, may be an enemy. But a 
perpetual enemy (though there be no wars 
by fire. and ſword between them,) cannot 
maintain any action, or get any thing within 
this realm. All infidels are in law perperui 
inimici, perpetual enemies (for the law pre- 
ſumes not that they will be converted; that 
being remota potentia, a remote pollibility) : 
for between them, as with the devils, (whoſe 
ſubjects they be,) and the Chriſtian, there is 
perpetual hoſtility, and can be no peace; 
for, as the apoſtle ſaith, 2 Cor. vi. 15. Que 
autem conventio Chriſti ad Belial, aut que. pars 
fideli cum infideli? and the law ſaith, Judo 
Chriftianum nullum ſerviat mancipium : . nefas 


enim | eſt quem Cbriſtus redemit,  blaſpbemum 


Chriſti in ſervitutis vinculis detinere. Regiſter 
282, Infideles ſunt Cbriſſi & Chriſlianorum 
inimici. And herewith agreeth the book in 
12 H. 8. fol. 4. where it is holden that a. 
Pagan cannot have or maintain any action 


at all. 1 
| wb 
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De. kingdom by conqueſt, ſeeing that be hath 
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132 2 * And upon this ground there is a diverſity 
countries. between a conqueſt of a kingdom of a'Chrif- 


tian king, and the conqueſt of a kingdom of 
Of « Chriftiam an Infidel. For, if a king come to a Chriſtian 


uitæ & nes puteſtatem, he may at his plea- 

ſure alter and change the laws of that king- 

dom; but, until he doth make an alteration 

of thoſe laws, the ancient laws of that king- 
dom remain. But, if a Chriſtian king ſhould 
conquer a kingdom of an Infidel,” and bring 
them under his ſubjeRion, there 7p/o. fas the 
laws of the Infidel kingdom are abrogated, for 
that they be not only againſt Chriſtianity, but 
againſt the law of God and of nature, con- 
taified in the Decalogue ; and in that caſe, 
them, the king, by himſelf, and ſuch judges 
as he ſhall appoint, ſhall judge them and their 
cauſes according to natural equity, in ſuch 
ort es kings in ancient time did with their 


kingdoms, before any certain municipal laws 
9 were given, as beſore hath been ſaid. But, 
chat accrues if a king hath a kingdom by title of deſcent, 
2 by there, ſeeing that by the laws of that king- 
dom he doth inherit the kingdom, he cannot 
| change 
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changy thoſe laws of himſal, 2 ſong 


of ve Barth Alſa if 9 king h Ha 1 


kin mg. Henry the 
Altec Wan bd ra 
8 he gs ander i obedience and 


ſubjecti jon, the, Jay's of England ; for 7 85 
vernenent. of bat country, id ſucaee ling 


king could alter the fame ſame. without parlit- 
ment. And; ig that, caſe, while * realm 


. : 8 +4 


of Rngland, and that of Iraland, 'were. ga» __ 
verned by ſeveral laws, any "that was. born b of 


in Ireland was no alien to the realm of Eng- 


land: In In which precedent © of Ireland three 


4a a 


Heary the ad to king Richard the 1ſt, apd a0 
other from king Richard to king e 
the alteration of the laws... 2. That al 
Ireland was « diſtin dominion, yet. ee 
theregf being by. conqueſh, the fame by 
judgement. of law might by expres wards 


there had been 8 deſcents,. one from king 


rity over Ire. 
land. 


things.,are ta. be obſerved: J. That beg 


Of the legiſ. 
lative autho- 


2 bead; 1 27 of the 1 of, 5 0 | 
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ew dom, as well d that ſerved 1 in "wars at the 
5 conqueſt, as thoſe that remained at home for 
* the ſafety and peace of their country, and 


other the king's ſubjects, as wall antenati a5 
foſtnati,” are capable of lands in the king- 
dom or country coriquered, and ey main 
Gain any real Action, and hayé tlie like privi- 


ps: leges and We. there, as "they't may” bare 


in England, 


"You ſee derbe ar "tg of Led 
Coke i in this whole paragraph is to ſettle the 
proper diſtinctions hetween alien friends and 
alien enemies, and between alien enemies of 
a temporary kind,” and aliens that are perpe- 
tual enemies, which he fays. is the caſe with 
all Pagans, or unbelievers- in the Chriſtian 
religion; and that the introduction of the 
doctrine of the ſubjection of conquered « Coun» 
tries to the Crown is foreign to the ſabject 


under confideration, and ariſes merely from 


the mention, of the diſtinction between alien 
enemies that are Chriſtians and aliens that 
ve unbelievers in Cay, ai nd is intended 

T1 merely 
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This is the main propoſition: here laid down The main 


fition of 
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merely to confirm that diſtinction by ſhewing 
that a like diſtinction takes place, with reſpect 
ta the laws af Pagan and a Chriſtian country 
upon a conqueſt of them. The author's view dige 1 5 
is not to ſtiewy that the king df England Coke in the 
alone (in contradiſtinQion to the king and graph. 
parliament conjointly) has the power of alter 

ing the laws of a cnquered country in either 

caſe; but to declare that, upon the conqueſt 

of a Pagan country by the crown of England. 

all the laws of the country are inſtantaneouſjñ 
aboliſhed by the mete conqueſt itſelf, without 
any declaration of the Crown for the purpoſe; 

whereas, upon the conqueſt, of a Chtiſtian 

country, the: old. laws continue an force ugtil 

they are expreſsly aboliſhed by the conqueron. 


Coke in 


by Lord Coke.;, and this propoſition is juſtly 


Stoned e e ee 


illiberal and entge- Judicial, and.as having beg . 2 
woſk deſervedly exploded. Now; it is derten bo: 
4hat, if this mein. propoſition, concerning the Ae 
different fates, of the laws of Chriſtian, and 


Pagan countsies upem a conqueſt by the-crown | $0 likewiſe is 


= the incidencal 


of Eagiand, is exan-julicial, the incidental declaration 
declaration contained. in it, concerning the fe cenceing 


king's the legiſlative 

* N 8 — over 
conquered 
countries. 
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king's Power of making riow laws i» the fd 
dengutrul countries is 0 lefe- fo, luving 
vor the daten conheAtion' With e u; 
de cauſe then under confidery- 
Gen, "which wos, *whathier & peron born 
under the King's allegiance in Scotland Race 
| theking's accuſfioh to the crown of England, 
was to be confidered as intitled to the Tame 
privileges of porchaſing land; ce. in Bngtand 
as if he had been born in Dugland. Upon 
And therefore We ground, therefore, ef its being eltttu- 
lade rang. Judicial, it ought 40 be wested u Bade 
8 regurd, as well as thecttier eim conceayn- 
wp thb laws: of Pagan and Chtiſtian cou 
ers, which Lord nen, re N 
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uch contein pit. - end 
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eſs words . 


conqueſt of Pagar-countricr) ave as; follows. 


*. If a king come to/a Chriſtian kinguum by 


cesqueſt, ſering thut had hath waiter! ur penis costa 


er Lat , 'the Power vf lie ag 


l of that kingdom: but, until he doch 


mate un alterations of 'thoſe uus, the antient 
laws of that kingdom remain.” AI; if a 


2s king Henry the ad had Ireland, after King 


obedience and ſubjochon, the lam of Eng 


land far" the government uf that country, mp. 


ſucceeding! king could ulter the lame without 


thereof being by conqueſt, the fame by judge- 
ment ef l wizht by<xpreſs words be bound 


by a of the parlinfverit of Engtand;?- Theft 
theee- [lit paffeges usb ull that relate to the 


kgiledve autklerttyltte Be. efciſod oven can- | 


quetcll:cydmſes; und they im w me to 
config 'thels' ro propHHEH . . to-wit," 1 
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.* In which: preredent of * ni 
Teland ie is to be Ubfervei, that, Albeit Ice- e N 
land was a diſtin dominion," yet, übe title "Ou 


king bath a Chriſtin kingdom bycongqueſt, | 


Two 
tions that ate 
contained in 
the ſaidwords, 
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king alone, without conſent of parliament, 
having the power af life and death oyer.the 
to ei ian, - conquered: people, may chuſe whether: he 
"mt into will permit the old laws:of the canquered 
ry mY ©, countyitdcontinue in: forte, or whether. he 
| will aboliſh them and introduee the! laws of 
quered' people the laws ob Englandi:he can- 
not. afterwards: mate any alteration in them 
without cohſent of patliament; and: conſe- 
quenily that the king and parliament-con- 
jointly: and not the king alone, becomes 
poſſaſſed of the petmanent right of legiſlation 

over ſuch countries ; hieh is a concluſion di- 

The latter of rectly contrary to that which Lord Mansfield 
2 aun deduces from — and e. 


Lond D ee er a! 
aut lov! 


nion. "Len: nba ce | nf ie 


wbb ene Wen ene er 
time age upon your firſt hearing therforego- 
ing - pollages from Lord Cake report af 
| Cabins caſe, ns they were quoted, in- Lord 
— Mansfeld's judgements; But I thonght it was 


1104549” worth\while-to mboton;t a ſecondl time after 
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the 20 bunt 1 have been Wing of ties caſe, 


ind the recital- of the whole paragraph and 
head of argument in which thoſe paſfages 
occur; which has enabled vs to judge better 
than e;could at firſt of che true drift and 
meaning of thoſe paſſages, and of the ſtreſs - 
n for us to lay upon them. 

We may no therefore oonclude, from ſuffi- 
cient gtgunds and premiſſes, that this extra- 
judicial opinion of the judges in Calvin's caſs 
is not à very weighty authority upon this u, 
ſubject, ald that, ſuch as It is,” it makes ra- 
ther again than for che doctrine of the ſole 
legiſlative authority of the Crown over con- 
quered*countries, which Lat von has , 
e ſe to ſupport, © 


tee 11 FRENCHMAN. 


Jam obliged to you for this account! 'of 
that famous caſe, in the report of- which theſe 
paſſages concerning cohqyered countries are 
contained, For it has not only been matter 
of amulement to ine, but has enabled me ta 
form 4 more politive and berter-grotnded 
opinion concerning the meaning of them 
than IJ could have done without it. And 


the teſült l, that 1 am confirmed in the 


a een 


bs 


Concluſions 
concern 

th © ung 

of the jud 
— 


S 


of Calvin = 
caſe, 
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air theſe paſſages of Calvins caſe as; & proof of 
T9? — — | the U il ive © of the 
dun over. vonguered countries, when, in 
wich, they contain a- plain denial. of it, in 
maſe words which declare, that, when once 


„ 
oplyion J origioally formed concerning them, 
when you-farlk memjound them as, cid by 
Lord Mansfield, and. which, I an. pleaſed to 
ſee, agrees perfectly wich your manner of 
undetſtanding them. 1 have noching, there- 
ſore, further w.fay conoeraing them but that 
lem extreamly ſurprized that Lord Manſ- 
field, or any hody elſe, ſhould ever have cited 
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kiog Jahn had granted to the conquered 
people of Ireland the laws of England for 
the government of that country, no ſucceed- 
ing king could alter the ſame without parlia- 
ment. This is U matter which, 1 confeſ, 
es nr ee eee = 
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ENOISHMAN. 


Nor can 1 with, any degree of gertaing. 
But it ſeems to have ariſen chiefly from the 
want of the neceſſaty diſtinction, which we 
made ſame time ago when we were confider- 
ing what Lord Mansfield bad Adis concern- 


i ing 
the kings ſole legiſlative authority over conquered coun- 
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ing Ireland, between the power of intro- 
ducing into the conquered country, by a ſingle 
act of authority, immediately upon the con- 
queſt, the laws of the conquering country, 
and the proper and permanent power of 
legiſlation over it, or the power of making, 
and unmaking, and altering, the laws of it 
at pleaſure, at any time after. For Lord 
Coke certaimy does aſcribe the former power 
to the Crown alone, but the latter to the 
king and parliament conjointly.—But I think 
we have dwelt long enough upon. the con- 
ſideration of this famous authority :—unleſs 
you have ſtill ſomething further to offer 
concerning it. 


FRENCH MAN. 


1 have nothing further to offer concerning 
this authority, with reſpect to which I am 
perfectly ſatisfied. But I have one hiſtorical | 
queſtion to propoſe to you concerning the 
caſe itſelf in which this authority occurs; 
I mean, Calvin's cafe.——I think you faid 
that the deciſion of that caſe had given offence 
to many people in England, and been con- 
ſidered as an effect of the fervility of the 
Vol. II. Uu judges 


Of the con- 
cern ſhewn by 
K. James the 
Iſt to have his 
Scotch ſub. 
jects, born af. 
ter his acceſ- 
fion to the 
crown of Eng- 
land, confh- 
dered as na- 
tural- born 
Eogliſhmen. 


1603. 


judges who decided it, and their diſpoſition 
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to fall in with the wiſhes and humour of the 
court. Now I ſhould be glad to know what 
intereſt king James the iſt could have in the 
deciſion of that cauſe, ard why he ſhould be 
ſuppoſed to have taken any concern in it. 


 .ENGLISHMAN. 


King James the i1ſt, almoſt immediately 
after his acceſſion to the crown of England, 
(which was on the 24th of March, 1602, 
or, according to our preſent ſtyle, 1603,) 
endeavoured with .the utmoſt eagerneſs and 
anxiety to bring about an union between his 


old and new ſubjects, the people of Scotland 


and the people of England, in as many points 
as poſſible. In compliance with this ſtrong 


- deſire of the king, an act of parliament was 


paſſed in England in the firſt year of the 
king's reign, by which certain commiſſioners 
of England were appointed to meet with 
commiſſioners of Scotland, and to treat with 
them upon this ſubject; and in the end the 
commiſſioners were directed to prepare three 
ſchedules, or copies in writing, of ſuch pro- 
poſitions 


* — 
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poſitions as they ſhould agree upon for the 
furtherance. of this good deſign; of which 
copies one was to be delivered to the king, 
another to the parliament of England, and 
the third to the parliament of Scotland. 

The commiſſioners of both nations accord- 
ingly met in the king's palace at Weſtminſter, 
in a large room there, called he. painted 
chamber, in the ſecond year of the king's reign, 
that is, in the year 1604, and treated long 
together upon this ſubject; and, in the end, 

they made written ſchedules of the propoſi- 
tions they had. agreed upon, and delivered 
them to the king and the two parliaments of 
England and Scotland, agreeably to the di- 
rections which had been given them. The 
ſchedule for the parliament of England was 
preſented to the parliament by Sir Thomas 
Egerton, Lord Elleſmere, - who was at that 
time lord high chancellor of England, and 
one. of the commiſſioners for England at 
this treaty. It was preſented by him on the 
firſt day of the ſeſſion of-parliament holden 


in the third year of the reign, of king James 


the 1ſt, or in the year 1605, before the king 
himſelf, the Lords ſpiritual and temporal, 
Uu 2 and 


Proceedin 

of the . 
commiſſioners 
in the year 


1604. 


Their propo- 
ſals are pre- 
ſented to the 
Engliſh par- 
liament in the 
year 1605, 
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and the Commons of Englend, who were 


alt aſſembled in the upper 'hduſe-of partia- 


ment. But the conſideration of that ſchedyle 
was, by another act of parliament made in 
that ſeflion of the 3d year ef king James's 
reign, deferred until the as next ſeſſion 
od parliament. | 


$4 


In the ſaid next ſeflion” of ae 
which was held in the 4th year of the reign 
of king James the 1ſt, or in the year 1606, 
the ſaid ſchedule was taken into confideration 
ſeparately by this houſe of Lords and the 
houſe'of Commons.” The material parts of 
it conſiſted of theſe ſour propoſitions ; to wit, 
iſt, That all hoſtile laws of either nation 
one apainſt the other, might be aboliſhed ; 
and theſe laws were enumerated in the ſche- 
dule; 2dly, That a certain courſe ſhould be 
taken for the facilitating of commerce and 


merchandizing by the merchants of both 


nations, both with each other and with ſo- 
teigners; and 3dly, That the common law 


of both nations ſhould be declared to be, 
that all perſons horn in either kingdom inc 


his — to che crown of Eng- 
land 
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land were to be comſidered as natural- horn 
ſubjes in both kingdoms; and, in the 4th 
place, That acts of the two parliaments: of 
England and Scotland ſhould be paſſed far 
the benefit of all perſons born in either king- 
dom before his Majeſty's acceſſion to the crown 
of England, ſo as to make them alſo be con- 
ſidered as natural-born ſubjects in both king- 
doms as well as thoſe perſons who were born 

fince the ſaid - acceſſion z but with certain 
cautions and reſtrictions with reſpoct to the 
privilege of holding great offices under the 

Crown; and offices of judicature, and of hav- 
ing voice in parliament, erer "a 
the" my r covert $ 0 


Upon 45 two firſt articles, | (which lam 
to the abolition of hoſtile laws and the en- 
couragernent- of trade,) the Lords and Com- 
mos had ſundry conferences together in 1b. 
Painteu- ebumbrr; und, in effect, they agreed to 
give way ta the ſubſtance of them. But, as 
to the third' article, the Commons could not 
aſſent to declare the law in the manner there- 
in propoſed-;/ and thereupon they appointed 
2 oommitioe of their own members to confer 

og with 


The hoafe of x 
Lords has 
conferences 
with the houſe 
of Commons 
upon the ſaid 
propoſals, 


TheCommons 
SD 

ir "_ 
tion 2 the 
commiſſioners, 
concerning the 
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with -a committee of the Lords concerning 
this article; who, accordingly, met for this 
purpoſe on the 25th day of February, 1606, 


in the Painted chamber. In this conference 


Sir Edwin Sandys delivered the principal 
objections of the Commons to the ſaid third 


propoſition concerning the pet nati, and the 


Lord Chancellor Egerton was the principal 
ſpeaker on the other ſide of the queſtion. 
But, as the Commons adhered to their opi- 
nion, the committee of the Lords on the 
following day deſired the judges who attended 
them, to deliver their opinions upom the 


matter; which they accordingly did in favour 


of the poſt nati. The judges who ſpoke on 
this occaſion, were Sir John Popham, the 
lord chief juſtice of the King's Bench, Sir 
Edward Coke, chief juſtice of the Common 
Pleas, and Sir Thomas Fleming, chief baron 


of the Exchequer. The other judges, who 


declared that they agreed with theſe three in 
opinion, were ſeven in number; and their 


and Juſtice Tanfield, all judges. of the King's 


Bench, Juſtice Warburton and Juſtice Daniel, 


judges of the court of Common . Pleas, . and 
4 Baron 


oe 


» Fi 


— > .  @0> 


r Y 0&0 © 0 & - nw 249 TT © 


l = 
= ae 


bY "|_Þ bas 


( 335 ] 
Baron Snig and Baron Altbum, barons of the 
Exchequer So that there were ten judges 
in all, who concurred in this opinion. Theſe 


were all the judges that were preſent on this 
occaſion, except Judge . and he 


was of a different op. 


1 20 gies 


king James, not only becauſe it promoted his 
favourite deſign of uniting the two nations 
in as many points as poſſible, but becauſe it 
confirmed the opinion which he himſelf had 
been. taught by his crown-lawyers to enter- 
tain upon the. ſubject, and which he had, 
ſomewhat imprudently, declared to the people 
in an authoritative manner in one of his pro- 


clamations. This circumſtance, of its having 


already been declared by the king in his pro- 


*y aten 
— . 
opinion in 1. 
vour of the 
pe nati by a 
proclamation. 


clamation to be law, and that of its having 


been taken to be ſo by the commiſſioners of 
the two nations, and propoſed by them, in 
their third propoſition, to be ſo declared by 
parliament, are alledged by Lord Chancellor 
Elleſmere, in his argument at the conference 
upon this ſubje& between the two houſes of 
prints, to be ſtrong reaſons for declaring 
this 


% 


This circums 
wo 2 
u 

Lord — 
cellor to the 
houſe of Com- 
mons, as a rea- 
ſon for declar- 
ing the law to 


be ſos 


It ſeems pro- 


dDable chat this 


reaſon might 
ſomewhat in- 
Nuance -* 
Opinion 

by the 3 pes. 


ſubject in a 
ſpeech to the 
Parliament, 


tome weeks 
after the de- 
livery of the 
ſaid opinion of 
the judges 


pms her 
King's ſpeech, 


ag to chis 
died. 
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this opinion to be agrecable to law, unleſo k 


ſhould be moſt dearly contrary to it; it not 
being for the king's hohour that his declared 
opinion ſhould be contradicted. And there- 
tion had ſome little influence on the minds 
of the judges to determine their opinion in 
favour of the poſt nuti, unlets they had thought 
the law to be wp * ee all 
ame doubt. 92 


OY Ae judges ated 3 


| , nnn delivering this opinion, it is 


certain that it / did not convince the houſe of 


Commons that the law was ſo; which gave 


occaſion to king James to mention the matter 
to his parliament in a very long ſpeech, which 
he deliuered to them from the throne on the 
ziſt day of the enſuing month of March, 
that is, about five weeks after the judges had 
delivered this opinion, In this ſpeech there 
are the following paſſages. But for the 
« Poſt nati, your own lawyers and judges, 
« at my firſt coming to this crown, informed 
* me, there was a difference between the 
* Axteand the Poſt Nati of each kingdom: 

« which 
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0 that the ph were naturultzed, 1 


* fadto; by the aeceſſion to the crown. I 
do hot deny that Judges may err, as men; 


and therefore" I do not pits you here to 
dvar 0 all their reaſons? J only urge, at 
« this time, tho convenieney for both kitig- 


* doms; neither preſfing yu to judge nor 


to be judged. But remember allo, it is as 


u poſſible, aer. that you? layers may 
Therefore, 8 T Win 
you to proceed * fit 0 für 1s may tene 


„e 


tg the wer of both nations, ſo would I 
«have you; on the other 'part, to beware 
" to difgrace"either' my prockiniation” er the 
judges; who, when the partiament is dome, 
have power to try your lands and lives: 
* for fo you may Agrace both your king 
© and yout laws: for the doing of any act 
ee that may procure leſs reverence: to the 
© jndpes, cannot but breed a looſeneſs in the 
„government and a diſgrace to the whole 
nuten. - In any caſe wherein the 


©law'ts thought not to be cleared (as fome” 


e whichi casted me to publiſh a proclamition 


< of yourſelves do doubt that, in this caſe 


* of the pollen, the law of England doth 


Vor. II. X x * not 
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pot cleariy determine) then in ſuch a 
queſtion, wherein. no poſitive law is reſo- 
1 lute, rer eft judex;; for he: is lex loquens, 
wants. By thele paſſages in this ſpeech 
of king James we may perceive how anxious 
the king was n ür 
iy on e 9h 


the houſe of Commons in, — ot 
with the committee * before the 
judges delivered their opinion, were, Dod- 
ridge, the king's follicitor' general, (who was 
afterwards: a judge,) and Lawrence Hyde, 
(who was afterwards chief juſtice of the 
King's Bench, and was uncle to the famous 
carl of Clarendon, lord chancellor to king 
Charles the ſecond,) Brook, Crew, and 
Hedley, all profeſſors of the Common Law, 
according to the expreſiion of Serjeant Moore, 

(from whole reports the foregoing account of 
this proceeding is taken) that is, as J ſuppoſe, 
ſerjeants at law; which degree. of ſerjeants 
is the higheſt degree of learning that belongs 
to the profeſſion of an advocate, or barriſter 


at 
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u law, in England.” Vou ſee thereſore, by * 
theſe reſpectable names of lawyers who main- 


tained a/ different opinion from the judges 


upon this queſtion, how far it was from 
being conſidered at that time as a clear point 


in favour of the poſinati, and likewiſe how 
warmly it was agitated and conteſted, as a 
matter of capital importance,  In- ſhort, 
after- all theſe debates and opinions and 
ſpeeches, the Houſe of Commons adhered 


totheir firſt opinion, and could not be brought 


ta conſent, either, to declare by an act of par- 
hament, that the law was already as the king 


and the judges had laid it down, (as tho 


commiſſioners of the two nations had re- 
commended in their third propoſition, ) or to 
alter the law, and make it ſo for the future. 
But the thing went off at that time, and the 
third propoſition of the commiſſioners of the 
two nations did not take effect. The Com- 
mons, however, agreed to aboliſh the hoſtile 
laws that were then in being againſt the Scots, 
and an act of parliament was anne 
1 for: that ones 


"OR x42" This 


The Com- 
mons adhered 
to their. firſt 
opinion not- 
withſtanding . 
the opinion of 
the judges, 


But they a- 
greed to abo- 
liſh the hollile 
laws againſt 


Scotland. 
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Thie cer of abe pofinar, benmns te, hare 
reſted here for about two years, and Was 
then tevived by the action above-mentioned 
brought in the name of the inſant, Robert 
Calvin, againſt Richard and Nicholas Smith; 
for the poſſeſſion of a freehold houſe near Lon- 
don; and was then determined in a judicial 
manner by the reſolution of the judges in 
favour of the poſnati; which | reſolution 
has ever ſince been allowed to be the law 
upon this ſuhject. But the judges: on this 
4 OocaI⁰o were ſuppoſed by many people to 


" king's humour, as well as on the former 
* occaſion, when:they delivered their opinion 
before the commuttees. of the houſes of Lords 
and Commons. For I find that Mr. Wilſon, 
James the 1ſt, ſpeaks of their conduct in this 
matter in ſevere terms, . After giving an a- 
count of the debates in parliament upon this 
affair of the union of the twokingdoms and the 
privileges of the poſlnati, he has theſe words. 
« The parliament only feared, that the king's 
« power would have ſuch an influence upon 
« the judges of the kingdom, that the Scots 


« would 
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« would he naturalisad e ſoon; (they were 
10 reſulved not to be ncceſſary to it z) which 
« in Cuipin t caſe of pelt»ndts,, reported by 
the Lord Chief Juſtice Cr. (wha was ſit 


« metal for any ſtamp voyal,) and adjudged - 75 


by him, and the Lord Chancellor Elleſ- 
mere, and moſt of the judges of the king - 
« dom, in the Exchequer- chamber, though 
many ſtrong and valid arguments were 
« brought againſt it. Sach power is in the 
* breath of kings, and ſuch ſoſt ſtuff aro 
judges made of, that they can vary their 
« precedents,' and model them into as many 
« -ſhapes as they pleaſe.” This Mr. Wilſon: 
is an original writer; Who lived in the timo 
of which he writes, and all through the fol- 
lowing reign of Charles the i1ſt, and is the 
moſt copious hiſtotian that is. extant of the 
teig of king James the At. We may 
therefore reaſonably believe that the cenſures 
he here paſſes upon Lord Coke and the other 
judges,: on account of their deciſion of Cal- 
vin's caſe, were ſuch as he had often heard 
beſtowed upon them at the time of that 
tranſaction by the popular men of that age. 

This 
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This is the beſt accdum I am able 10 gire 
you of the occaſion of the diſſatisfaction of 
many people with the judges for their con- 
duct in that buſineſs, and of the ground of 
the ſuſpicion that was then entertained of 
their having decided this queſtion in the 
manner they a, e * to o gratf 
1 NI tt 
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have taken to ſatisfy my curioſity on this 
fubject, and have nom nothing further to 
alk concerning it. W'e may therefore now 
return to: the original ſubject of our inquiry, 
tot wit, the power of the Crown to make 
laws for the inhabitants of conquered: coun- 
tries, if there remains any thing further to 
be ſaid upon it. I therefore. beg you would 
wer de emed be 
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E N GLIS H M AN. 
I would do fo with pleaſure, if the > bes 
were not exhauſted, "But" I believe we have 
gone through all the branches of Lord Manſ- 
ſield's argument in ſupport of the ſole legiſla- 
tire 
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ure audlicuity” of the Crown over conquered. 9 
countries, and have given them a very ul! 
ena. B. 
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and fair examination: which is all] propoſat 
to do upon the ſubjeQ;* For, as to my om 
opinion upon it before that deciſion of — 2 
Mansfield, I have already mentioned i ittoyou ., 
in the beginning of our converſation, hender 


"apr oY « #* 


At eerat ay 


with the — es which 1 groutided.it, A 


intirely agreed with me 510 bes ung 6.08 


the mere authority of Lord Mansfield, ſitting 


in his judicial capacity, as chief juſtice of 
the court of King's Bench, and delivering a 


contrary opinion, but grounding it on reaſons 


that we think weak and unconclufive, ought. 


to have upon our minds, I will not pretend 
to determine. But it is hard to give up.one 's 
W to mere n | 


FRENCHMAN. 


80 hard that 1 ſhall not do it. This is too 
important a point to be ſettled by a ſingle 
deciſion of a court of juſtice, or, perhaps 1 
ought rather to fay, by the opinion of a ſingle 
huge. F or, by what you ſtated to me of 


that 


anticipated ſome of the latter. What effect 


——— — the woey 
of Paris in February, 1563, had nevertheleſfi 


_ precluded” himſelf, by his proclamatien of 
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time 


original 
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An " inquiry, | that judgement in the caſe of Campbell and 
opinion of Hull, it does not appear to be:quite certain 
— that all the: judges of the court of King's 
the power of Bench coneurred with Lord Mansfield in 
—— n 1 
in clared, they "= agreed chat” the plaintiff 
was intitled to the judgement of 
© the court upon the ſecond point, to wit, 
Foes tat che lang, if he had had the fole Jegiſl 


Oc cober, 1/763, from: exercifing it from that 

forward; and had thereby transferred 
the faid power to the future governouts, 
councils, and aſſemblies of the faid iſland; 
I fay, ſince all the judges agreed with Lord 
Mansfield in the opinion that the plaintiff 
Campbell onght to have judgement upon 
this ſecond ground, it is poſſible that they 
might not concur with him in his opinion 
up6n the firſt point, concerning the king's 
legiſlative authority qver that iſland 
before * {aid proclamation of October, 
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1763; | Unleſs, therefore, üt was: expreſily 


declared by Lord Mansfield (who feems to 


have been the only judge that ſpoke upon 


firſt point, I do not think we are bound to 
conſider it ag being their. opinion, I there- 


fore ſhould be glad to know whether Lord 
Mansfield expreſsly declared chat the other 


three judges" of the court did concur” ” with 


Kin Ht pion: „ 


Tae. 


f ENGLISHMAN. 


1 do not find that de did make ch 4 
declaration, though, with reſpect to the le- 
cond point, he ex refled himſelf in thele 

«Bat after full conſigera- 
«tion, we are of opinion, chat before the 


11 "20th of Jul { 1764, the king had. 5 
2 


NIN If from the exerciſe oof a 
- ph authority over the iſland of Ge. 


er” ada.” There is therefore” a ana, 
that” your ſurmiſe may be true, at 


other Judges did not agree With him in my 


pion upon the ſaid ficſt point. Ye Yet 11070 


| filence « on the occaſion ſeems to imply | 
R Yy ſent | 
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aſſent to what he delivered. 80 that I don't 
know what to conclude concerning that 
matter. All that is certain is, that the other 
judges did not openly declare their concur- 


W anne 


1 FRENCHMAN. 
Ven th that K t whether they 


did, or did not, concur with Lord Mansfield. 


in that opinion, I confeſs I cannot bring 
myſelf to accede to it, after having ſeen the 
weakneſs of the reaſons which have been 
alledged in ſupport of it by ſo very able a de- 
fender of i it as Lord Mansfield. Por, if that 
opinion could have been rendered plauſible 
and. probable. by any man, I preſume it 
would have been ſo by Lord Mansfield, 
And yet we haye ſeen how remarkably he 


has failed on this occaſion, both in his rea- 


ſonings and in his facts; 1 muſt therefore 
adhere to my. firſt opinion till ſome better 
arguments are n to make me change 
it. But, as this ing ry has run into great 
length, in conltquencs e the full and par- 
| ticular manner in which you haye examined 


he e 
* 4 * J > * 
* 
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the ſeveral hiſtorical examples adduced by 


Lord Mansfield in ſupport of his opinion, 


and like wiſe of ſome digreſſions to other 
ſubjects which you have made to gratify my 


curioſity, I muſt deſire you to reſume the 
1 longer, and repeat 


the principal concluſions we have agreed 
upon in anſwer to the ſeveral branches of 


Lord Mansfield's argument, and to flats 


them, in as compact and ſummary a manner 


us you can, to the end that I may be the 


better able W mm * | 


* . * 7 . 
=» 


EN OLLISHMAN, F ba 
1 enk dus will indeed de ty proper 


for boch our ſakes ; and therelote 1 will ch. . princiga 
deavour to do it with as mach brevity as ſhall 


be conſiſtent with a full enumeration bf the 


ſubject, ) updn which we have agreed ;* but 
without any mention of the collateral ad 


incidentul ſuthects to which we have digreſſed. 


dare een this — n Wc Word- 
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ſeyeral coneluſions, (relative to the Ein 


argument in 


ſupport of the 
ſole legiſlative 


own over 


conquered 


countries. 


wer of the 
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. Concluſions _ 


concerning 


Lord M anſ- | 


ſield's reaſon- 
ings from the 
general prin- 
= of * 
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latter 
in hs, . 


| Ki ceded, wh che power of making peac, 
Les gold  cunquered country from ins former bewege, 
dor k re 1 


5 And, -la 


£5 "L448 J 
We have agre ; Hen; in 416 Witt plaesy 
Wt Lord Niahsffeld "Has reaſbned Very in- 


eviictufively in the firſt part bf kis argulnent, 


in which Be Endeavbiirs to eſtabfiffi the King 
fole Tepplfitive "abclivtlty biet conqgered 
cbithities öpon general pfinciples of la and 
tenſom That he Has therein cfbhnded 
che power of making war, and the ſuis 
math adds arbitrary authority necbffarily at- 
tendant upon it, (Which cönfeffechy belong 

to the Crown Woe)" Wicht the power of 
g0berhig echiqfteredd © coutitties in tine of 
peace, after they have been finally deded by 
their former ſovereigns to the Crown :— 
And that He- Hab Hic wit confcunded this 


wer of governing a gountry, and 
legiſlative authority aver it, after 


g the country back, to. him: 
fly, that he has. endeavoured to 
| fcduceta: rg of: making daws; fps, 4 con- 
quereq country. from - the ;right; of granting 
away the vacant lands of it, that is, from 2 


right of ownerſhip ; which, if it were to be 
; - N * Pg | 


admit 


» 


1 39 1 


zdtbittedl in Other enſch cb be falleienyior 


this pifpele, would prove every land- net 
to be an abfelute onarch; or legiſlator, 
over the perſehs who rented, or took gfunte 
of: his land. Theſt, 1 think; are Wb e- 


marks e cohcutted in making spoh he 
ft part of Lot Mansfield's argutnent, in 


legillative/ peer ef d Cen upon - prin - 


. er = gun Mech e 
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Ache bee win eben he me 
which are die © calts "of Irebnd, Wäles, 
Berwick Upon T Werd, , Gaſcony, Cual, 


New-York, lake e "an N 
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and Fees eee wee ther 
he deed fem King Jebfi's Having, by Mis 


nnd into Ireland, chat Be WHertfore wins "the 
ole Le illatot of ith Which; we agreed tb be 


by ho meanb a Ju Cone, here _ 


manifeſt differente between 2 pweẽr 
'ronqueting King” to introduce, n, 
ans ceh Alter de cengdeft, into che 


conquered 


Wie Fütefy, introdtieeg che laws br Fyg- 


which he" endeavoured &'eRablith this fote 


Concluſions 


a 


conquered country the laws of the oonquer- 
ing country, and the regular, permanent, 
legiſlative authority by which che lau of tho 
conquered country may, at any time after, 
be changed at the pleaſure of the legilaton, 
into it the laws, of the conquering nation, 
but any ether laws whatſodver, and this as 
often, and in as great a degree, as the legiſla- 
ſerved, that Lord Coke, in the paſlage 
quoted from this:repart of Calyins caſe, has 


po 1103 expreſely declared that the kings of England 
were nor poſſeſſed of this permanent legilla- 


| | tive authority over, Ireland, - not, having « 


+----- right to alter the Jaws of England, (when 


once introduced there by king John,) with- 
out conſent of parliament; and that Lord 
Mansfield has adopted this opinion of Lord 
Coke, though it claſhes. with the concluſian 
which he laboured to dmaw from this gaſe of 
Ireland in favour of. the king's ſole legiſlative 
power in the iſland of Grenada. And we 
further obſerved. that, for ſame. centuries 
paſt, at leaſt, the laws which have, been 
as: for ry; egen e Ireland, have 
been 


"Apo © 
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been made either with the conſent» of the 
purliameat of England, or wih that of the 
parliament of Ireland. So' that, upon the 
«hole matter, Ireland appears to be a very. 
unfit example of the exerciſe of ſuch a ſole 
cgiſlative | authority- in the Crown over a 
conquered country as Lord Mansfield aſſerted 
v have belonged toit in the caſe of che ĩſland 
of Grenada before the publication of the 
royal proclamation of October, 1763. Theſe, 
think, are the art e we __ 
upon ——y TE 5 : 


bh © Ot I 
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With Wü to Wales, euere ddl Of Wales. 
hat Lord Mansfield had miſtaken two very | 
material facts relating to it. For, in the firſt « 
place, he aſſerted that that country had not 
been a fief of the crown of England before 
ts compleat reduction by king Edward the 
iſt, notwithſtanding king Edward, in the 
famous Statutum Wall, paſſed immediately 
after -the reduction of it, expreſsly: declares 
that it had been ſo, and notwithſtanding a 
cloud of paſſages in that venerable old hiſto. 
nan, Matthew Paris, (who lived in the reign | 
of king * the 3d; kin g king Edward's father,) 

which 


„ 


2 en my ww be ko s 


, king Edward. thought: proper to declare 


„ 5 
* 
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which prove that Þ was in ſuch 1 ſiate of 
feudal ſubjectian to the crown of Bogland 
throughout all the reign of king Henry the 
zd and for ſeveral--reigns hefare. But, in 
oppoſition to theſe deciſive teſtimonies, Lord 
Mansfield will have it that Wales had never 
been a ſief of the crown of England beſore 
the reduction of it hy king Edwatd, but 

was then, for the firſt time, reduced by his 
vitarious arms, to be a dependant dominion 
of-the: erown af England; but that, for 
ſome reaſons of policy, (which, however, 
Lord Mansfield does not ſtate, nor even hint 


it to have been in a ſtate of feudal fubjetion 
to the Qrow'i befort is conqueſt of it. 
Andi here we obſerved chat Lord Mansfield 
reaſomei iuconcluſiveiy even from his own 
allanzed fate of the fact. For, if Wales had 

not been ſief of the erown of England 
before king Edward's reduction of it, but 
had been (s Lord Mansfield ſuppoſes) an 
yet, I ing Edward had, for; any reaſons of 
policy, thought ſit to, conſider it (though 


repay as) r in à ſtate of 
feudal 
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feudal ſubjection to the Crown, ſuch a plan 
of policy in king Ed wart would have ten- 
dered Wales an unfit example of the exerciſe 
of the power of x king of Englund over 2 


conquered coutitry 3 becauſe it muſt be fup- 
poſed that king Edward would, in ſuch a caſe, 


have exercifed only ſuch rights of government 


over it as were compatible with the political | 
ſituation in which he would have thou ht fit 


to place it, which would haye been that of 


an antient fief of the Crown reduced into 
poſſeſſion. And we obſerved all that he 
had* miſconceived another material fact relat- 


ing to this country, with reſpect to the power 
by which laws were made for the govern- 


ment of it after its reduction by king Edward. 


For he aſſerts that king Edward made laws 
for-it by his own fitgle- authority, gotwith- 


ſtanding it is ex preſsly declared by that king 


himſelf in the preamble of his famous Sta- 
tutum. Malliæ, above-mentioned, that the 
laws he then eſtabliſhed for the government 
of it wete made de confilio procerum regni 


miri, or by the conſent of x cy parlia- 


Vor. II. 22 Tbeſe 
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Theſe miſtakes we vbſerved to have been 
made by Lord Mansfield in what he ſaid 


concerning thoſe two great examples of Ire- 


land and Wales; which are alſo of too great 


© antiquity to have much weight in determin- 


ing a queſtion concerning the conſtitution of 


the Engliſh government at this day. 


We then obſerved that all the other in- 
ſtances that were mentioned by him except 
thoſe of Gibraltar and. Minorca, are of no 


importance to the queſtion. Theſe inſtances 


were the town of Berwick upon Tweed, 
the dutchy of Guienne, or Gaſcony, the 
town of Calais. in France, the province of 
New-York in North . and the iſland 
of Jamaica. 


All chat he ſays of Berwick upon Tweed 
is, that-it was governed by a royal charter, 
But that circumſtance is no proof that the 
king was the ſole legiſlator of it, any more 
than he is of the cities of York, Briſtol, 
Exeter, and twenty other towns in England, 


which are governed alſo by royal charters. 


And even that charter of Berwick appears to 


have been confirmed by act of parliament 


in the reign of king James the firſt, 


As 


| 355 J | 
As to the dutchy of Guienne; or Gaſcony, Of thedutchp © ' I 


and the town of Calais in France, they were SN = ny 


not acquired by the kings of England by gf . in 
conqueſt, but by marriage and inheritance, 

and conſequently can afford no example of 

the power of the Crown ovet conqueted 

countries. * 


Aud che provitice uf New-York ii Ainerica Of the pr. 
is an unfit example for this purpoſe; becauſe, York: 7 
though perhaps in truth it might be a mere 
conqueſt made upon the Dutch in the year 
1664, after they had been many years in 
quiet poſſeſſion of it, yet it was not ſo con- 
| ſidered by king Charles the ſecond, who took 
it from them, but was claimed and ſeized 
upon by his order as a part of the territoty 
of the more antient Engliſh colony of New- | 
' England, into which, it was pretetided, the a 
Dotchhad intruded themſelves without the per- 
e miſſion of the Crown. And, upon this ground 
, of an already- exiſting right to it in the crown 
. of England, it was granted away by K. Charles my 
. che ad to his brother, the duke of Vork, before ma 
o i ever the fleet, which was ſent to take poſſeſs = 11 
t GG failed from England; and it was j | 
| \ Ts 2 taken N 
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taken poſſeſſion of by ealonel, Nicholls, & « 
part of the king's old dominions, before the 


kiog entered into the firſt Dutch war. As, 


bbereſore, it was not conſidered by the Crown 


Of the iſland 
of Jamaica, 


as a conquered cougtry, the government 
eſtabliſhed in it cannot be juſtly cited as an 


example of the authority of the Crown over 


conquered countries. And nearly the ſame 
thing may be faid of the iſland. of Jamaica ; 


- fince Lord Mansfield tells us that he had 


found, upon inquiring into the hiſtory of it, 
that it had been almoſt intirely abandoned by 
the Spaniſh inhabitants of it ſoon after its 
conqueſt by the arms of England in the year 
3655 in the time of Cromwell s uſurpation, 
and that it was occupied only by Engliſh 
ſettlers at, or ſoon after, the reſtoration of 
king Charles the 2d in 3660 z inſomuch 
that it had been conſidered. ever ſinee that 
period as an Engliſh plantation, and nat as 4 


* conquered country. For, if this be true, (as 


do pot doubt it is,) it renders thus ifland 
an unfit example of the exerciſe of the le- 
gillative authority of the Crown. quer con- 
quered countries. I mean only, however, 
z ANDIIEge 

Pole: 
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data 
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may be uſed as arguments in favour of this 
authority, by reaſoning as follows. The 
power of the Crown. over a conurred country 
muſt bo atleaſt as great as it is over & planted 
country, or colony. Therefore, fioce the king 


of England exerciſed legullative authority 


over the. iſland of Jamaica for about twenty 
years, without the concurrence of either the 
Engliſh - parliament. or an aſſembly of the 
people; and fince the duke of York did the 


ame thing in the province of New-York for 
about eighteen years by virtue of a delegation 


of the powers of government to him from 
the Crown by king Chacles's letter: - patent; 
and theſe two countries were not conſidered 
as conqueſts, but as plantations of Engliſh- 
men; it follows, d fortiori, that in coun- 


ſidered as conquered, the Crown may law- 
fully .cxorciſe the ſatne authority,” This 


would have been a talerably plauſible argu» 


ment, and much ſtronger than any of thoſe 


which Lord Mansfield made uſe of in. that 


1 3 


argument; 


indira h. J acknowledge, doth Of roc 11 | 
this iſland and che province of New-York New- Ner- Wa 1 
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tries that are not only conquered, hut con- 
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_ and indeed could not, conſiſtently 


with the opinion he delivered concerning 
Planted countries, or colonies : for in theſe he 
declared that the king alone had not the power 
of making laws and impoſing taxes, but the 
king and parliament: conjointly, er the king 
and the aſſembly of the frecholders of the 
colony tonjointly, 'agreeably to the opinion 
of Sir Philip Yorke" and Bir Clement 'Wearg 
in the year 1722 concerning the iſland of 
Jamaica, He could not, thereſtte make 
uſe of the foregoing argument à fortiori in 
favour of the king's ſole legiſlative authority 
over conquered countries, which is built 
upon the ſuppoſition of his Majeſty's having 
had fuch an authority over planted coumtriei, 
or colonies z becauſe he denied the exiſtence 
of the latter authority, which is its founda- 
tion. According to Lord Manefield's ' doc« 
trine, therefore; of the king's not being the 
ſole - legiſlator of planted countries, the in- 
ſtances of New-York” and Jamaica cannot 
vori in ſupport of lee wa he e 
cap En a direct argument, wy 
ently 
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tries, in ſapport of this authority; becauſe 
thoſe places, or provinces, (though really 
conqueſts,) were conſidered and treated as 
planted countries. And thereſore they ought 
not to have been cited by Lord Mansfield as 


proofs of the ſaid authority. As to the 
opinion of ſuch lawyers (if there ate any 


ſuch at this day) as: would go further than 
Lord Mansfield in their notions of the king's 
legiſlative authority, and would ſay, that the 
kiog is the ſole legiſlator not only of all con- 
quered countries, but of all p/anted countries 
in which he has not diveſted himſelf of his 


authority by ſome charter or proclamation, 


I ſhall ſay nothing to it but that I agree with 
Lord Mansfield in conſidering the opinion of 
ſuch lawyers as erroneous with reſpect to 
planted countries, and that I am inclined to 
go beyond Lord Mansfield in thinking it 
likewiſe erroneous with reſpect to conquered 
countries, or, at leaſt, that the arguments 
adduced by his lordſhip in ſupport of it in 
that latter caſe, are not one's to __ 
bliſh it. ; TE 


4 
-, 
* 


ently of the conſideration of planted cdun- 
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to Gibraltar and Minorca, in which 
"he king has made fromm time to time ſoche 
regulations by his orders in his privy equncil, 
we have obſerved that the former of theſe 
places is really nothing more than a garriſon- 
town, without an inch of ground belonging 
to it beyond the fortifications ;| and that the 
latter of them, though an iſland of ſome 
extent, has always been confidered by the 
people of England in nearly the ſame light, 
or as an appendage to the fortreſs of St. Phi- 
kp's caſtle, which defends the harbour of 
Mahon ;—that” its civil government has been 
nntirely neglected by the miniſters of Rate in 
Great- Britain ever fince the conqueſt of it, 
and that no attempt has been made to en- 
courage the profeſon of the Proteſtant re- 
igion in it, or to introduce the Engliſh laws 
tete, even upon criminal matters; and yet 
that the ſtate of the laws, which are ſup- 
_ poſed to take place there, is ſo uncertain and 
undetermined, that, (though the old Spanith 
laws are ſuppoſed: to be in force, and moſt 
frequently appealed to,) the inhabitants ſome- 
times plead the Engliſh laws. And from 
theſe circumſtances of neglect, confuſion, 
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and uncertainty Lam likewiſe. from the 
ſmall- importance of the, ſubjects upon which 
the kings of Great-Btitain have exerciſed a 
legiſlative authority over theſe places by their 
orders in council, (no laws for creating. new 
felonies or capital crimes, or for impoſing 
taxes on the inhiabitatits of thoſe countries, 
or for any ether very icmpottant putpoſe, 
having ever been made with reſpect to them, ) 
e concluded that neither this iflane 
nor the town of Gibraltar were ſit examples 
to prove Lord Mansfield's aſſertion concerd- 


ing the ſole legillative auch Ache Erb | 


over N countries.” | 
. Theſe were he 8 8 we. 1 


upon Lord Mansfield's ſecond. ground of ar- 


gument in ſupport of. the ole legiſlative - 


authority. of the Crown over conquered 
countries; which conſiſted, of hiſtorical, ex- 


unples, which - were ſuppoſed. to be prece- 
dents of tho exerciſe of ſuch: an authority. 


I come now to Lord Mansfield's lat head 

of argument in ſupport. of this authority; 

which conſiſted of the opinion of the judges, 

as reported by Lord Coke, in ee 
Vor. II. Aaa 


/ 


Concluſions 
concernin 

the opinions 
of judges and 
other eminent 
lawyers, 
which ver: 
cited by Lord 
4 dat | 


— 
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x 26. 
45d af kat of Sir/Philip. Yorke aod-Sir Cle, 
ment Wearg. (attorney and ſollicitor general 
to king George the 1ſt,) in the year 1722, 

on a queſtion” referred to 1 
ee 2, WM nr als 
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eve in Cal · Calvin's 4 We obſerved in the Iſt place, 
"OY that it was extrajugicial, having little, or no, 


5 EY ration, hich, was.. * hs 
in. Scotland fince the acceſſion of king James 
the 1ſt to the crown of Epgland, was to be 
conſidered as a natural-born ſubject in Eng- 
land as well as in Scotland, ſo as to be intitled 
to purchaſe land, and maintain actions at 
law for the . poſſeſſion of it, in the former 
kingdom as well as in the latter.” And, 
upon tus ground of its being extra judicial, 
we concluded that this opinion of the judges 
concerning conquered countries was not to be 
confidered as deciſive upon the ſubject.” 


Ins the ſecond place, we obſetved that this 
'--- © - opinion of the Judges, concerning the power 
Fo the Crown over conquered-countries, was 
Fats 3 W conoerning 
dhe 


able; illiberal, and 


wers eongcered by 
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the difference betwyeen Pügan and CThriſtan 


conquered countries, w which was unteaſon- 
tinjuſt, that Lord Man- 
field” ſaid it: had eng ago been moſt deſerv- 
edly exploded. Now, if the opinibn bf thoſe 
on the latter ſubject is (6 very con- 
temptible, it muſt, ſurely, leſſen our reſpect 
for the wiſdom and judgement of the judges 
who delivered it, rd conſequently in 
off tüch ef the Weiglt Pick the i 
on, concernliig Chriſtian cotintries con- 
Ul by the artis of England, Would other- 

derive from chelt anthorty.” 
Nm 11% HR d: noqu dbmiqo 22x 
n the 3d Ad we obſerved: chat it aps 
pete from the Hiſtoty' of thoſe” times, that 
the jüdges, who determined Galvin -ca6} 


us having ated with a ſervile degree of co 
plifance to Kitty Janes on that "occafion'; 
meh may be Tuppoſed to hart influenced 
them in the 
incidental poĩnts tlrat were mentioned in the 
courſe of their arguments, as well as I 
1 — main queſtion! theti 
in diſpute beſore hem. And this'canſiderd: 
Ana 2 tion 


take 1 


many perſons'df that age 


* * 0 27 28 JI | 
. 


opinions they delivered* upon 


e dhe Crown only the power of changing 
— of the conquered country once for all 
upon the canqueſt of it, and introducing the 
laws of England in their ſtead ; but he adds 
that, when gpee the King has introduced the 
laws of England into the conquered country, 
he canoat afterwards alter them without the 
jigs wack which is faying, that 
the: king alone, are poſſeſſed, of the perms- 


nent right of legiſlation, over it. So. that 


1 
By. 
- 


rom). | 
this awbarity of Calvis's geſe, (ſueh as it is.) 
is rather -adverſe - than--fevoursble: - 3 
ddt dense _— OO x 


"64 471646 J © 
Mikadratiiks eating (ant 
reſpoch 26 this opinion of che judges in Cal- 


vin's cafe, upon 8 e pre, es 


ſo 1 Ltd ax ae 
5 At I Hen -.- 
The only — — Gl by 


bir Philip Yorks and Sir Clement Wearg in 


the'year-1922 upon a queſtion that was re- 
ferred to . gere en * 
1 * egen e: dai: a 225 


* 


This opinion, 8 ad 2 
co-incide with Lord Mansfield 's opinion upon 


the authority of the Crown. pyer cooquered | 


countries, though the opinion of the judges 
in Calvin's caſe did not. But we agreed 
that, as thoſe learned gentlemen were at that 
time in the ſervice of the Crown in the offices 
of attorney and follicitor general to "king 


George: the iſt, (which muſt naturally be 


THO: to have POS ſome oh, 6h of 
byaſs 


— 


Of the 
nion of 
Philip Yorke 
and Sir Cle. 
ment Wearg 
in 1722. 


End of the 
recapitulation 
—_ in p. 
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hyiGinfavour of the prerogative of th6Crown: 
and this opinion appears to have boen given by 
them in a very. haſty and negligent manner, 


(fince they did not take the pains to inquite, 


ought to have been ſtiſl conſidered as a con- 


quered country, or had, by the conduct of 
the Crown in the government of it ſince the 
reſtoration in 1660, been brought into the 


condition of a planted country, or colony; 
ful and ſatiafactory opinion upon the mattes 
referred to them ;) I ſay, we agreed that, 


not intitled to much regard with reſpect to 
the deciſion of the important ups — 
is the ſubject of our preſent inquiry; 

And thus we compleated our diſcuſſion of 


Lord Mapsfield's third and laft head of argu- 


ment, which was grounded on the opinions 
of judges a and other learned laxyers. 2 


This, 1 pour oe is. the kind of recapitula- 
tion which you, wiſhed me to, make to you, 
of the principal concluſions we had agreed on 
in the cour e of, our. examination of. Lord 
Mansficld's opinion upon this ſubject. 
FRENCH- 


[901 
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b | and 1 amv much obliged-to-you for 
making it; as it enables me to carry off 


7 8 


* 


theſe concluſions, which we have agreed on, 


more eaſily than I otherwiſe could do. Nor 
do I think of any thing further to trouble 
you about upon the ſubject. And yet, before 
I intirely quit it, I muſt beg leave to expreſs 
my ſurprize at the very poftive and peremp- 
tory manner in which Lord Mansfield afferted 
this power of making laws for-- conquered 
* to belong to the Crown. © No 

* ſays he, was ever ſtarted before 

upon the king's legiſlative right over a 
* conqueſt, It never was denied in Weſt- 


" . minfter Hall it neyer was queſtioned i in 


parliament. And again, © No book, 
« © ng faying. of a judge, no opinion. of any 
« counſel, . publick, or private, has been 


„ * 


cited on the other ſide; no inſtance has 


e been found. in any period of our hiſtory, 
3 where a doubt has been raiſed concerning 
« it,” . Theſe are ſtrangely confident expreſ- 
bons, conſidering the weakneſs of the proofs 
he 1 in fupgpr of them; to, which, 

indeed, 


N 


1 8 1 
indeed, they form a remarkable contraſt, 
This, FEonfeſs, has furptized me in a man 
ſo much cclebrated for his learning and abi- 
ties as Lord Mansfield. I therefore. wiſh 
to know how you acedunt for it; and the 
rather, becauſe this extream paktiveneſs-in a 
man of his abilities has a tendency to dazzle 
and overbeat᷑ my judgement, and make me yield 
_ implicitly to his opinion, notwithſtanding I 

this ſubject, that the reaſons pra 

e of it, eee we. | 


* n 


ENOLISsHMAN. 


Vour Vabeg 1 w . These ir a 
ſtrange degree of poſitivenefs in his affertions, 
chat is very ill ſuited to the weakneſs of his 
arguments in ſuppott of them. And what 
makes it the more ſurprizing is, that he Him- 
felf ordered this caſe of Canpbelt and Hal 
to be argued no lefs than” chirte times, on 
three different” days, at the bar, "before he 
decided it; which would, ſurely; have been 
unn , and, Lonlequetitly: injurious to 

che parties (by forcing them to ſuffer à need- 
xs delay; and incur an unneceſſary degree of 


expence, 


what ap 


00 15 
erpencr; in the proſecotion” of theit legal 
claime,) if the matter had been G ela 
clear and five from doubt as He, in 3 
his judgbrnbiit, repreſetits it. But that 
1 of uſſertibn is ügteeable ts his 
conftant rhvhner'of ſptakibg, and may, pers 
haps, be confidered* as ohe of the ingredients 
of his ſpecies 6. eloquenee, ac It certainly 
has che effect you mention, of dazzling, for 
2 time, and overbearing his Hearers into — 
acquieſcence in the truthi of the propo 
he ſo peremptorily aſſerts. But Jou, 
have examined this reafons adduced 82 
in ſupport of his aſſertion conetning the p pre ; 
ſent ſubſect, and have found them te be 1 in- 
ſufficient, "ought to break thropgh the in - I 
chantment, and is: ied 8 1 2 „ 


of your” own "dnderftinling, 90 


» N 1 
2 0 
1 — | 2 
ry 


to the old Tatts proverb,” mites Ee, 
Amicus Sbrrarb; "Mages antes ks: _ 
However, ds Yaks off Torfigthihp "of the © im- % noi! 
preſſton which you tay 1 Batik 8 . 5 ey 


pears to if ts oY the 2 * 06 a 


of Lord Manbfeff, mien you wyuft i now 1 

ed, are apt to wake U upop your mind, [ w; 

deavour to ew Fob th inoft of F them 5 
Vor. II. _"Bbb 


— er ———_s——— 
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Aſſertions of | 


an oppoſile 
tendency to 
thoſe of Lord 
Mans field 
may be made 
with equal 
truth, 
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— into others ol an oppolite ten- 
deney, which ſhould. be either 48 nearly, or | 
more nearly, agreeable to the truth: | though 


the queſtion. againſt the. legillative anthority 
of the Crown, any more than, Lord, Mans- 
hield's aſſertions are deciſiye in favour of it; 


becauſe both thoſe aſſertions and Lord Mans- 


Lord Mane. 
field's firſt aſ- 


| —— con- 


the 
king's s legiſla- 


dive power 
Over & con- 


field's 85 (to which they arc oppaled,), are ne- 
gative propoſitions, from =D: no certain 
concluſions can be dn. WL 


Lord Mansfield fays in the firſt —— 


« That the king's legiſlative bist over 2 


4 conqueſt has never been denied. in Weſt- 
t minſtes-Hall.” Now, if this aſſertion were 
true, it would prove nothing, unleſs this le- 
gillative right had been frequently aſſerted in 


Weltminſter-Hall, and made the ground of 
_ fome procceding there; which it has not. 


We may therefore change this aſſertion into 
the following 4. * The king's legilltve right 
cover a congueſt has never been aſſerted in 
„ Weltminſter-Hall,” And this latter aſſer- 
tion is as near the truth as Lord Mansfield, 
or tather nearer to it. For the king's $ legiſlative 
power 


— 8 


0 
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power over a conqueſt has not been aſſerted 
in Weſtminſter-Hall, as believe, above two, 


or three, times; and chat by fingle judges, Ny 


and in a flight,” occafional, and extrajudicial 
manner: but (if we underſtand by it the 


power, and not the power of introducing; | 


once for. all, the laws of England into che 


conquered'-country,)- the king's legiſlative 


power over a conquered country-was denjed 


by Lord Cate and almoſt all the other judges 


in Calvin's caſe, where they faid; that, 


« -when once king Jchn had introduced the 


«.laws:of England into Ireland, no ſubſe- 
quent king could alter them without the 
* conſent of parliament. Lou ſee, there- 
fore, that this firſt aſſertion of Lord Mans- 
field.“ That the king's legiſlative right over 
* aconqueſt has never been denied in Weſt- 
1 minſter- Hall,“ is not true; and that, if it 
were true, it would not be material to the 
deciſion of the main queſtion, unleſs the 
ſaid legiſlative right had been frequently aſ- 
ſerted in Weſtminſter-Hall, and made the 


ground of ſome n. there; ch * 


has not. 
B bb 2 : "+: Look 


Lord Mans- 
field's ſecond 
aſſertion on 
the ſame ſub- 


A counter aſ- 
ſertion that is 


: equally true, 


1 we } 
Lad Mansfield's next aſſertion is, ( That 


tho king's legiſlative. right oyer a conqueſt 
** was never queſtiondd in parliament.” Nom 


we may aſſert, I believe, with equal truth, 


, That it never Was gong wledged, or aſ- 
«,ſeted, in-parliament.” Abd The reaſon 


of both theſe equally true, but very different, 
propoſitions, is, that the Parliament has never 


had occaſion. to conſidet the conduct of the 
Crown wich reſpedt to any conquered coun- 


tries, ſince we have any memotials of the 


debates in Parliament; which is only; 


ſrom 
the teign of king Edward the th, or about 
the year 1 5%: and indeed, I believe, we 
may go further, and ſay, that the Crown has 


made no new conqueſts ſinjce that period, to 


be the objects of this ſuppoſed legiſlative au- 
tbority, except the province of Neu- Vork, 
the iſland of Jamaica, the town of Gibraltar, 


and the iſland of Minorca, of which ue have 


ſeen that the two firſt, (though in truth they 
were conquered from the Dutch and the Spa- 


niards,) ere always conſidered as planted 


countries, or colonies, and the two laſt have 
been conſidered by the Englith nation as mere 
garriſon towns, or R no otherwiſe 

. worthy 


w © 


e 
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— 
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bours of Gibraltar anih Port Mahon, which 
are uſeful to the Britiſh trade in the Mediter- 

runean. However, I will not take upon me 
to ſay with any degree of confidence, either, 


bat therking's legiſlative tight over u con- 


tt queſt has never been denied in parliament,” 
(as Boril⸗ Mansfield aſſerts) or that it has 
4 ee e we added; in 
4 Parliament ;'' becauſe I do not pretend to 


be well enough acquainted with the many 


folio--volumes of the Journals of the two 


ol (theſe, aſſertions; or-rather negations : but 


Lam inclined: to think they are boch trüæ: 


ſet — the other. 
n Werl ve 
bro Mansfeld's bd e 
is, (That. no book, no ſaying; of a judge, 
4 no opinion of any counſel, publick or pri- 
vate, has been cited on the other ſide.” 
Now, in anſwer to this aſſertion, it may be 
truly aſſerted that, No book, no ſaying of 
any judge, no opinion of any private ooun- 
* ſe}; (that is, eee that was un- 
4 influenced 


and in that caſe one of wy Ange- * 


| e notice-thaias they defend the har- 


Lord Mans- 
field's third 
aſſertion on 
the ſame ſub- 


A counter aſ- 
ſertion to it, 
that 1s more 
agreeable to 
truth. 


1 
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« infiuebced by the poſleſſion of a precirious 
« dhe held ut dd pleatureiofithe Crown,) 
and but one opinion of any publick-coun- 
t ſel, (or counſel in poſſeſſion uf ſuch offi- 

< ces,) namely, that of Sir Philip-Yorke-and 
« Sir Clement Wearg, in the year "2722, 
fand chat opinion ſeems, upom other 

grounds, to have been a very haſty one; 
* bas been cited by his Lordſhip-in ſupport 
c ofthis legiſlative authority of the Crown 
oer conquered countries. I ſay this aſ- 
ſertion may be truly made in oppoſition to 
Lord Mansfield s: for the ſaying of the judges 
in Calvin's caſe (which is the only opinion of 


in ſupport of this authority) appears, upon 


examination, to be adverſe to his Lordſhip's 
doctrine. And thus we ſhall have affertion 


againſt aſſertion concerning the want of opi- 


nions of judges and other learned men upon 
this ſubject, ſuppoſing the aſſertion of Lord 
Mansfield to be true. But theſe aſſertions 

prove nothing on either fide. The want of 
the opinions of judges and other learned men 


concerning a queſtion never agitated, affords 


us no grounds for the deciſion of it: and 
ng there- 


T- 3s } 


thods/of ĩnyeſtigation in order to 4 4X 
n n 1 


Bui Lend Mamzelde afferdon, ee « No 

* book, no ſaying of a judge, no opinion of 
any counſel, publick. or private, has been 
cited on the other fide,” is not ſtrictly true. 
For the opinion of Vartel, a learned modern 
writer On the law of nations, was: cited on 
that fide: and, as this queſtion ſeems rather 
to belong 10 the law of nations than to the 
municipal law of England, ſuch an authority 
ought not to be diſregarded. Yartel's work 
is writ in French: but I have an Engliſh 
tranſlation of. it, in which the paſſage relating 


to this ſubjeR is expteſſed in theſe words. 


7 Itis aſked, to whom the conqueſt belongs; 
to the prince, who made it, or to the tate? 


therefore we muſt have recourſe to other me- 


The opinion 
of Vattel was 
cited at che 


trial in oppo- 


fition to Lord 
Mansfield's 
doctrine of 
the king's be- 
ing the ſole 
legiſlator of 


conquered 
countries. 


0 


„An queſtion. ought gerer ue baue bers ; 


heard of. Can the ſovereign act, as ſuch, 


for any othet end than the good of the 


* ſtate?—Whoſe are the forces employed in 


« the war? Even, if he had made the con- 
* queſt at his own. expence, out of his own 


eee eee ee 


rac cm 


ug - 8 
© # 2 * - 
- * . * 
— #+ 4 
I 18 
* = 
- @* 4 
- - 
. 
* 


} 


I] 
«<> ſtztes;- does he got malte uſe of "His fob 
4 jects arms ? it flor their! Blood ' that” is 


« ſhed ?—And, even ſuppdüüng cht he had 


e employed foreign, or mercenary, 
does tit not e 


te war, "white che adenttage ib to be his 
only Is it not for the Gul bf tlie ftate, 
ind of the nätion, Wat ne "Hales ufs; 
„ Thetefbre all' the rights pte from 
t appertein to tie ation. 1. Indegd, che 
„ bvereign makes wür for 1 eaſe toni? 
© 46 Hichifelf, as, for iiffatce; to dctrtuin a 
right of futceſfion'ts foreign fovtteignty, 


che queſtion is alter&#: ſuch an affiir Would 
© be foreign to the fate; but chef the nas 


« tion ſhould be at IiBerty either to affift its 


prince or not concern itſelf· Aid, if he 
js ĩimpoweret to mike tie of the natiohal 


force in ſupport of his perſonal rights; fuch 
nights are no longer to be diftingvithed 
* from thoſe of the ſtate!” "The"? meaning 

of this paſſage, at applied to 'Gteat-Britain, 
ſeems to be, that every commtry cofiquered 
by the Britiſh arms is an acquifition to the 
Britiſm nation, and not to the king alone ;— 


e his nation Neck 
my reſentment ? Dots he nt draw t into 


t 1 1 


(hatith-publick tevenve becomes part of the 
publick revenue of Great-Britain, as much 


x5 the taxes raiſed in Great- Britain itſelf; and 


i to be diſpoſed of in the ſatne manner, and 
for the fame. poblick-uſes) as thaſe taxes; in- 
ſtead of belonging to the king's privy purſe; 


' — and that the power of impoſing new taxes 
on the inhabitants of ſuck country, and like- 
wiſe that of making new laws for their go- 
vetument, muſt belong to the fame body of 
men a is lawfully poſſeſſed of thoſe powers 
in the kingdom of Great Britain itſelf ; that 
is, to the King, Lords, and Commons of the 
kingdom, conjointly ; they being the body 
who legally repreſent the whole prople of 
Oreat · Britain, and are iaveſted with the whole 


authority originally inherent in, and derived 


from, neee to Vente 


expreſſion, e e e e 


This paſſage from Verde Hook on the law 


of nations was cited in one of the argument | 


of this cauſe of Campbell and Hell before 
Lord Mansfield: and therefore he ought not 
to have ſaid that #6 hoot was cited on that 
fide of the queſtion. If he meant that no book 
ves g 


of 


A, 
% 1 
= 
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ol Engliſh law was cited on that fide, helhoula 
have confined his mine em . 


Nor is Lord Mansficld's en . 
- Wee That no book, no ſaying of a 
« judge, no opinion of any vounſel, publick 

t or private, has been cited on the other fide,” 

ſtrictly true with reſpect to the ſecond article 
of it, the ſayings of judges,” any mate than 
with reſpect to the firſt article, of authorities 

| From boats. For we have ſeen that, upon 
examination, the opinion of the judges in 
Calvin's caſe appears to be an authority on 
chat ſide of the queſtion > ſince the judges 
there affirm, that, when once king John had 
introduced the laws of England into Ireland, 
no ſubſequent king could alter them without 

| | the conſent of parliament; which is ſaying, 

* that the legiſlative authority over. conquered 

3 countries does not belong to the king alone, 

but to the King and PR 2 


Arete | WY ata PAs IF 


— ject, it may, perhaps, be true (as Lord Mans- 


— thit field aſſerts,) that none were cited in the ar- 


vournble 20 guments in that cauſe on that fide of the 
Av oe. | 28 queſtion. 


trine of the folelegiflaire authority of the Crown over conquered coun- 


Trics. 


i. Ah os. 4 
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queſtion. Vet I hive met-with two.opinions 


of very reſpectable lawyers that incline much 
to that ſide of the queſtion, though they may 


not intirely adopt it. Theſe are the opinions 
of Sir William Jones, who was attorney-go- 
neral to king Charles the ſecond, and Mr. 
Lechmere, who held the ſame office under 


while thoſe gentlemen reſpectively held that 
office under the Crown: vrhich gives thoſe 
opinions an additional weight; hecauſe, the 
byaſs on their minds ariſing from their poſ- 


| ſeſſion of that office, having probably been” 


( 


Theſe are the 
* Sip -- + 
illiam Jones 
and Mr. Lech- 

mere. 


in favour of the Crown, an opinion againſt 


the prerogative of the Crown muſt have been 


the effect of ſtrong conviction. - Sir William 
Jones was attorney- general to king Charles 
the ſecond, in the year 1679, in the time of 
the ferment. about the Popiſn Plot, while 


- that king (though fond of arbitrary power,) 
was, obliged, by the ſpirit of the times, o 


— — ſome honeſt and popular men in bis 
ſervice, . and to paſs ſome popular laws for 
the preſervation of publick liberty. He exe- 


Of Sir Wil. 
liam Jones. 


cuted this office with great applauſe, and was 


reckoged to be the maſt. learned lawyer of 


Cee 2 that 


XY 


t ts ERS! 

that eme; Sir Matthews Hale, the great chief 
juſtice of the King's Bench, being then dead 
and he was alfo eſteemed a very honeſt'man, 
and a lover of his country. No it is faid 


in the life of Sir William Phips, page 23, 


(as it n quoted in Mt. Smith's: hiſtory of 
New-York, from which I take it,) that this 
Sir William Jones told king Charles the 2d, 
% ' That be could no"more:grant a commiſſion 10 
* levy money on bis ſubjeft; in the plantations, 


* qwithout their cum by an aſſembly, than 


* rbey could (0 foow . 
2 e * 
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| lawyer's opinion, it is het certain whether be 


had, or had not, in his mind, when he gave 
jt, the diſtinction between planted countries, 
or colonies, and conquered + countries, and whe- 
ther he meant to deny the right of the Crown 
to levy money by its own ſingle authority in 


both theſe forts of dependant countries, or 


only in the former. But, according to other 
accounts of this ſame opinion, it appears to 
have related to conquered countries as well as 
planted ones. heh in a en 0 = 

Oule 


F222 237 93278 r 


oY TY was -— 


\ 
> 


. wa C OS yy" NR "we wm + 


9 


1 


b ne dee ami of 
che Maſſachuſets Bay, in the month of Ja- 


nuaty, 1508, to the Earl of Shelburne, (who 
was at that time ane of his Majeſty's princi- 


pal ſecretaries af ſtate,) it is tecited in theſe 
words ; Bin William Jones, an eminent ju- another ae- 
* tiſt, declared it as his opinion, to king £0 


« Charles the ſecond,; Thet be could no mare 
« grant a commyſſion-t0 levy money em big ſub- 


#, jebts.in Jamaica; without their conſent by n 
« affembly, than they ould diſcharge themſelves 
en mae to * ne i e 


— 8 
lated to Jamaica; which was a: conquered 
country. 


gave this opiniau, conſidered Jamaica as con- 
tinuing ſtill in its original ſtate of a con- 
quereg- country, or whether he ſuppaſed its 
political condition to have been altered by the 
events that had 
queſt, (uch as the withdrawing of the Spa- 
niſh- inhabitants from it, and the acceſſion of 
Engliſhmen to it, who were inyited by the 
king's proclamation to come and ſettle in it,) 


The only remaining doubt-there- - 
fare is, whether Sir William Jones, when he 


to it ſince its con- 


t of che 


ſame opinion. 


. 
— — — 


Þ as to have been thereby converted into db 
political condition of a colony, or country 


} 


rk Y-. 
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that had been originally planted by Englih- 


men under the king's authority; which is the 


tght in which Lord Mansfield ſeems to think 


chat iſland ought-to have been conſidered in 


the year 1722, when. Sir Philip Yorke and Sir 
Clement Wearg gave their opinion concern- 


ing it. But there may be a great deal pf dif- 
| ference between the condition of Jamaica, in 


the year 1722, and its condition in king 
Charles the ad's time, about the year 1677, 


e 1678, when this opinion probably was 
given: and the reaſons for conſidering it as 


having changed its political. ſtate. from that of 
a conquered to that of a plante country, or 
colony, were much ſtronger in the year 1722 
than at the other period. For during the 
greater part of Charles the ſecond's reign, 
and therefore, probably, when this opinion 
was given, the inhabitants of Jamaica were 
governed only by a governbur and coun- 
eil, without an aſſembly of the people: and 
conſequently king Charles, vrhen this opinion 
was given, had not yet, (by granting them 


che privilege of being n by an aſ- 


ſe nl ly 
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ſembly with a power to make laws and im- 
poſe taxes for the publick uſes of the idand,) = 


diveſted himſelf of his antecedent right to 
impoſe taxes on them, if ſuch a right had 
really belonged to him. It ſeems therefore 
not unlikely that Sir William Jones, when 
he gave this opinion, might conſider the iſland 

of Jamaica as continuing ſtill in its original 
ſtate of a conquered country, notwithſtand- 
ing moſt of the Spaniſh inhabitants had left 
it: and, if he did conſider it in that light, 


it is evident that this opinion of his would, 


in ſuch caſe, be an opinion exactly in point 
to contradict Lord Mansfield's doctrine of the 
king's ſole legiſlative authority over conquered 

And, agreeably to this conjecture, I find, 
in another account of this opinion, that Sir 
William Jones did confider Jamaica as a con- 


quered country, and expreſsly called it o, 


and yet denied the king's authority to impoſe 
taxes on its inhabitants without the conſent 
of an aſſembly. For in another letter of the 


ſame aſſembly of the repreſentatives of the 


province of Maſſachuſets Bay, written in the 
0 N | lame 


45 


A third ac- 
count of the 
fame opinion. 
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fatne month of January, 1768, as the former 


letter to Lord Shelburne, and addrefled to 


Dennis De Berdt, Eſq; their agent in Eng- 
land, they ſpeak of this opinion of Sir Wil- 
liam Jones in theſe words; There was, 
« even in thoſe times [the times before the 
“ Revolution] an excellent attorney- general, 


« Sir William Jones, who was of another 


* mind, and told king Charles the! ſecond, 
* that be could no more grant a commiſſion to 
&« levy money on bis ſubjetts in Jamaica, 
* though a conquered iſland, without their con- 
* ſent by an aſſembly, than they could diſcharge 
e themſelves from their allegiance to the Engliſh 


* Crown.” If this laſt account of Sir William 


Jones's opinion is the true one, it is evident 
that he conſidered Jamaica as continuing till 
in the condition of a conquered country, and 
conſequently that his opinion with reſpe& to 
the king's power over conquered countries 
is directly contrary to Lord Mansficld's. 


The other opinion which I mentioned as 


material to our preſent enquiry was that of 


Mr. Lechmere, a lawyer of conſiderable 
eminence, and eſteemed a man of great in- 
J tegr ty, 


Ps 


1 
togrity, who was attorney-general to king 
George the 1ſt. This opinion I had occaſion 
to mention to you in our laſt converſation, 
juſt before I begun the account of the impo- 
ſition of the duty of four and a half per cent. 
upon goods exported from Grenada by the 
king's: letters patent of July, 1764. It is 
ſhortly thus. When the Britiſh miniſters of 
ſtate, in the year 1717, had a deſign of ad- 
viſing the king to impoſe, by his royal pre- 
rogative, the ſaid duty of four and a half per 
cent. on goods exported from the iſland of 
Jamaica and the little iſlands of Anegada and 
Tortola, which are ſituated at a ſmall diſtance 
from St. Chriſtopher's, they conſulted Mr. 
Lechmere, the attorney-general, upon the 
legality of the intended meaſure. - And he, 


| thereupon, honeſtly told them, ©* rhar tbe 


« perſon b ſhould adviſe bis majeſiy to take 
% ſuch a flep, would be guilty of bigh treaſon." 
But J do not know whether he conſidered 
Jamaica as till continuing in the ſtate of a 
conquered iſland, or not. If he did, this 
opinion of his would be an opinion exactly 
in point to our preſent ſubject, and directly 


contrary (as well as the opinion of Sir Wil- 
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liam Jones, according to the laſt account of 
it,) to the doctrine of Lord Mansfield con- 
cerning the ſole legiſlative authority of the 
Crown over RR countries. 


Theſe two reſpeRtable . againſt 
the ſaid ſuppoſed legiſlative authority of the 
Crown, may fairly be ſet in oppoſition to the 
opinion of Sir Philip Yorke and Sir Clement 
: Wearg, ſo much relied on by Lord Mans- 
field, in ſupport of it. 6 


Vou now, I hope, are te Gabel that Lord 
Mansfield's peremptory aſſertions, that no 
e doubts had ever been entertained; by any 
« lawyers, before the ſaid: caſo of Campbell 
« and Hall, concerning the king's ſole le- 
&« giſlative authority over conquered coun- 
« tries,” are not quite agtecable to the truth, 
but that ſome lawyers of character in former 
times have preſumed. to entertain a different 
opinion, and even to tell the king's miniſters 
that they did ſo. And conſequently you 
ſhould ſhake off from your mind that over- 
great awe and deference to that learned Lord's 


opinion which the peremptory manner of 
| 2 dh 
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his makin g thoſe aſſertions had impreſſed u pon 
it, and ſhould boldly venture to entertain that 
opinion upon the ſubſect which, upon the full 
inquiry you have made into it, appears to 
you to be the moft reaſonable. | 


FRENCHMAN. 


TI will ende eur to do lo, as far as T am 
able. But, I proteſt, I find it difficult ; as 
his authoritative manner of making theſe aſ- 
ſertions does ſtill retain ſome influence over 
my mind, notwithſtanding you have now con- 
vinced me that they are neither altogether 


true, nor deciſive of the matter in queſtion, .' 


if they were true. However, upon the whole, 


I do venture to conclude that the reaſons he 


has given in ſupport of his opinion, © that 
* the king alone has a ine authority 
cc yer conquered countries, are far from 
being ſufficient to maintain it. I ſhould there- 
fore. continue to hold the opinion which at 
firſt appeared to me moſt reaſonable, to wit, 
* that the king and parliament conjointly, 
« and not the king alone, had a right to 
« make laws for the inhabitants of conquer- 
te ed countries, and to impoſe taxes on them, 
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if it were not for one remaining difficulty, 
concerning which I muſt deſire the afliſtance 


of your opinion. This difficulty is grounded 
on the authority which Lord Mansfield's doc- 
trine may, perhaps, derive from the very 
circumſtance of its being his opinion, and 
having been delivered by him, as ſuch, in his 


judicial capacity on a queſtion that brought 


the ſubje& regularly before him for his deci- 
ſion; more eſpecially, if we conſider the 
filence of the other judges of the court of 


King's Bench, when Lord Mansfield deli. 


vered this opinion, as implying their concur- 
rence with him in it. For in this caſe it may 
be faid, that, on the only occaſion on which 
this doQrine ** of the king's ſole legiſlative 
* power over conquered countries” has been 
brought into queſtion before an Engliſh court 


of juſtice, it has been decided in favour of the 


Crown by the unanimous opinion of all the 


judges of the court; and that, whatever the 


law might be before, ſuch a deciſion muſt 
be conſidered as ſettling it for the future in 
favour of the ſaid power of the Crown, or 
muſt be a peremptory- guide to all future 
courts of Juſtice i in their deciſion of the ſame 
aueſtion, 


r VT 
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ee, as oſten as it ſhall occur before 


I ſhould be glad to know, therefore, 


da; you think of this concluſion, and whe- 
ther, by the rules obſerved by Engliſh courts 
of juſtice with reſpect to points already de- 
cided by the ſame or other courts, ſuch a 
queſtion ought to be conſidered as having been 


decided for ever in favour of the Crown by 


this one deciſion of Lord Mansfield and the 
court of King's Bench. If it is to be fo con- 
ſidered, I muſt needs think that Lord Mans» 
field and his brother judges will, by that opi- 
nion of theirs in their judgement on the caſe 


of Campbell and Hall, have, :ndire#ly, made 


a law of the moſt capital importance to Great» 


Britain and the Britiſh dominions. 


ENGLISHMAN, 


Your queſtion is a very proper one, and 
not a very eaſy one to anſwer ; there being 
no expreſs law, nor even conſtant uſage, that 
aſcertains, in all cafes, the degree of deference 
which is to be paid by courts of juſtice to the 


former judicial deciſions of the ſame or other 


courts of juſtice. And we have ſeen Lord 
Mansfield himſelf, fince he has been chief 
juſtice 


The courts of 
Juſtice ſome- 
times deter- 
mine points 


of law in a 


manner that is 
contrary to 
their ownfor- 
mer deciſions 
of them. 
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juftice of the RA Bench, and his brother 
judges of that court, in more than one in- 
ſtance, determine a point of law in a manner 
directly contrary to the determination of it by 
all the judges of theſame court of King's Bench 
on a former occaſion, though the ſaid former 
determination had been acquieſced in by the 
party againſt whom it had been made, and had 
been taken and reputed for good law ever 


after, till the new caſe in which Lord Mans- 


field and the other judges of the court of 
King's Bench determined the point in a dif- 


e ferent manner. I particularly remember an 


inſtance of this kind in a caſe in which the 
names of the parties were Wyndham and 
Chetwynd, containing the qualifications neceſ- 
ſary to the three witneſſes who, by a certain 
ſtatute made to prevent frauds, are required 
to atteft and ſubſcribe a will of lands, in or- 
der to its validity. But the general rules con- 


cerning the authority of judicial determina- 
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ot points of 


law. 


In the firſt place, where a point of law 
has been agitated in all the courts through 


1 it may be carried by appeal, or writ 
/ of 
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ol error, and has been finally determined by 


a judgement of the higheſt court of appeal, 
that is, of the houſe of Lords, (for that is, 
in Great-Britain, the higheſt court of appeal 
both in matters of law and equity;) ſuch a 
determination · is reckoned to be of almoſt as 
much authority with reſpect to the point fo 
ſettled, as an act of parliament ;' of, at leaſt, 
it is ſo conſidered by all the ordinary courts 
of juſtice, though, perhaps, the houſe of 
Lords itſelf - might, on another occaſion, if 
they thought there was very ſtrong ground 
for it, determine it in a different manner. 


In the ſecond place, when a point of law 
has been fully argued, and ſolemnly deter- 
mined- by one of the four great courts of 
Weſtminſtet-Hall, that is, the court of Chan- 
cery, the court of King's Bench, the-court of 
Common Pleas, and the court of Exchequer; 
and the party, againſt whom the judgement 
has been given, has acquieiced in it, and has 
forborn to bring an appeal, or a writ of error, 
into the next higher court of juſtice, to which 
the right of reviſing the' judgements of the 
fir court, and correQing the errors in them, 

| belongs; - 


„ *% 
belongs ; and ſuch forbearance does not ariſe 


from the poverty or inability of the ſaid party 


to bear the expence of proſecuting fuch writ 
of error, or appeal to the next higher court; 
ſuch a determination acquires a great degree 
of reſpect and authority in Weſtminſter-Hall, 
and is uſually adopted and followed by the 
courts of juſtice in their ſubſequent determi- 
nations of the ſame point of law, as gften as 
it comes before them. Yet it is not of quite 
fo great authority as a determination of the 
houſe of Lords upon a queſtion brought there 
in the laſt reſort: and we have ſometimes 
ſeen ſuch determinations overturned by ſub- 
ſequent determinations of the ſame ar ather 
courts of juſtice in Weſtminſter-Hall ; as was 
done in the court of King's Bench in the caſe 
of Wyndbam and Chetwynd, which I juſt now 
mentioned to you. Yet ſuch overturnings of 
the former ſolcmn determinations of courts 
of juſtice are very unfrequent, and are not 
in general approved of, though, penhaps, in 
ſome very ſtrong caſes, where the former 
determinations have been made -upon very 
wrong principles, they may be juſtifiable. 


In 
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iſe lache iind place; when a matter has been 
ty WM folly argued before one of the courts of 
rit Welſtminſter-Hall, and a ſolemn judgement 
t; has been given upon it in favour of ode of 
oe the parties; and in the ſaid judgement more. 


than one point of law has been determined 
in favour of ſuch party; and the loſing party 


bears to bring a writ of error for a reverſal 
of it in a higher court, of juſtice; the deter- 
minations of ſuch, points of law acquire a 

conſiderable degree of weight and — 


courts of juſtice, . but, yet are not quite ſo 
much reſpected as the determinations in the 
two former caſes: and for this plain reaſon, 
that, as more than one point of law are de- 
termined at the ſame time in favour of one 


ocher, it is uncertain, whether the loſing 


Judgement, and. forbears to bring a writ of 
error in a ſuperior court to get it reverſed 
acquieſces in all the points of law determined 
againft ; him, or only in ſome, or one, of 
them; becauſe, if only one of them is Fight: 
. 0 ly 


— 


acquieſoes in the ſaid judgement, and for- 


in the eſtimation of lawyers and ſubſequent 


of the: contending parties and againſt the | 
party, when he. acquieſces under the Whole 


[ 394] 
ly determined againſt him, the e judgement 
againſt him would be affirmed upon a writ of 
error, as much as if all the points had been 
ſo determined. This uncertainty concerning 
the particular points of law, in the determi- 


nation of which the loſing party may be ſup- 


poſed to acquieſce, takes from the determina- 
tions of each of the points of law; that are 
determined "againſt him, ſome part of the 
weight and authority which ſuch determina- 
tions would otherwiſe derive from his acqui- 


And fourthly, if a matter has been fully 
argued before'a court of juſtice in Weſtmin- 
ſter-Hall, and a folemn judgement has been 
given upon it in favour of one of the parties ; 


and in the faid judgement one, or more than 


one, point of law has been determined in 
his favour, and another point, or points of 
law have been determined againſt him; and 
the loſing party acquieſces in the ſaid judge- 
ment, and brings no writ of ertor to reverſe 
it; ſuch an acquieſcence of tho loſing party 
can operate as a confirmation of only thoſe 
points of law which are determined againſt 
** 6 A R im, 
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for him. In ſuch. a caſe, therefore, there 
will ;be. ſeveral determinations. of. points, of 
laws all deliberately made by, the ſame judges 


ferent degrees of weight and authority, name- 
ly, the points determined in favour of. the 
loſing party, and the points determined againſt 
him, For the points determitied in favour of 
me loſing party will have that degree of weight 
and authority which ariſes from the ręſpect 


bim, and not of thoſe which are determined 


and. in the ſame cauſe, which will. haye dif- 


due to the learning, abilities, and integrity of 


the: judges who have decided them, and to 
the, deliberate manner in which they have 
been oonſidered and diſcuſſed before they 


were decided; but thoſe which art determinéd d 
et the loing pay wil. beſides ewig 
and. authority ariſing from the foregoing cir- 
cumſtances, be intitled to. an addittanal de- 
gtee of reſpect ariſing from the acquieſcence = 

of dhe loſing party, whigh ill (hew that he 


$903 (1 'Þ, 


and ;his counſel, learned i 10 che law, deſpair 7 


of. having thoſe points determined, in a. diffe- "ip 


tent manner, if they were to bring a ba of * 
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"Thefe ſeem to me to be the different de- 
grees of authority which are attributed by the 
ngliſh courts of juſtice to the aforeſaid dif. 
ferent ſorts of judicial determinations of points 
of law by former judges: which, I preſume, 
3 wil e with the in CTY dane 


"FRENCHMAN. i 


4 enter very readily into theſe diſtinctions 
between” the different ſorts of judicial deter- 
minations, and think them very natural and 
reaſonable. And, according to this gradation 

The opinion of them, it feems to me that the opinion of 
all Mail Lord Matisfield; delivered in the caſe of 


field, concern- 
ing the fole Cumpbeſl and Hall, concerning the ſole le- 


— of the pillative authority of the Crown over con- 
>a quered'conntries, (even foppoſing the other 
countries, de. judges of the King's Bench to have oo ed 
te. with hiitn in it,) nruſt be placed in the fourth, 
pantie; of loweſt, cia of them. For in tht caſe 
determination there is uo rooth to infer any thing, from the 
3 acquieſcence of either of the parties, in ſa- 
«bore de. voor of thit opinion - For, as to che de- 
ſended, fendant Hall, who was the dg party; al 
that can be inferred from his acquieſcence in 
the 


[397 ] 
the judgement giyen againſt him in that ac- 
tion is that he and His counſel acquieſced in 
the opinion of th court upem the ſecnd 
point, of the immediate operatidi uf the 
King's proclatamiom of October 1763, as a 
* har to the exerciſe of his antetedent legiſ- 
« tative authority, and deſpaired f haring 
it otherwiſe deterrhined, if he ſtwuld have 
brought ir into the houſe of lords by! writ 
of error. And as to the plaintiff Campbell, 
who gained” his cauſe, he could not bring a 
writ of error to teverſe a judgement that was 
givon in his four. So that the opinion of 
Lord Mans ſieſd upon that firſt point muſt, 
indeed, be conſidered as the opinion of that 
learned Lord, and, perhaps, of the whole 
court af (King's Bench, upon a point that had 
been fully argued before them, and muſt be 
intitlod 10 all the reſpett which is doe:to it 
on that'aocount,” but cannot derive any ad- 
ditional weight' frons che acquieſoence af ei- 
ther ef the parties under it; that is, it muſt 
be n judieiul -decifon- of the loweſt of the 
four Ttaffer of judicial decifions which you 
ane been 3 #74 


n 
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"ENGLISHMAN,” 


- bn ſs exactly ſo. The opinion of Lord 
Mansfield upon that firſt point is a deciſion 
of chat fourth and loweſt claſs. And there- 
fore I ſuppoſe that it would net be confideted 
by the ſame or any other court of juſtice in 
Weſtminſter-Hall, on any other oceaſion in 
which the ſame point, * of the king's legiſla- 
tive authority over conquer d cauntries,” ſhould 
occur, as being abiolutely binding and deci- 
| five of the queſtion, ſo as to be intitled to 
the confirmation of ſuch court of juſtice, 
though the reaſons on which it was founded 


ſhould be intirely diſapproved by the judges 


of which ſuch court ſhould be compoſed ; 
fince we have ſeen, in the caſe of ynabum 
and Chetwynd, (which was determined by Ld, 
Mansfield himſelf) that even a deciſion of 
the ſecond: claſs is not always ſo oonſidered. 
But yet it would certainly have conſiderable 
weight with the judges: of ſuch ſubſequent 
court of juſtice, ſo as ta ĩnduce them to give 
judgement agrecably to it, if they were only 
in a ſtate of doubt concerning the validity of 
pon reaſons on which it had been grounded, 

and 
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r 
and did not thoroughly diſapprove them. 80 


that Lam afraid ve muſt allow, that (weak 
and ill grounded as it appears to you and me,) 


this opinion of Lord Mansfield, concerning 
the king's ſole legiſlative power over conquer- 


ed countries, is a temporary judicial determi- 
nation of that queſtion in favour of the pre- 
rogative of the Crown. But, as yourightly | 
oblerved, it is a decifion- of the fourth, or 
loweſt, claſs of the ſeveral forts of judicial 
determinations above deſeribed.—But I hope 
your curioſity is now ſatisfied with reſpect to 


this important queſtion of law, concerning 
the ſuppoſed ſole legiſlative authority of the 
Crown over conquered countries, which, I 
NS. we have _ e nn 


FRENCHMANx. 
My euriofity is, indeed, ſatisfied on this 


ſubje& : but the pleaſure I have had in the 


inquiry is allayed with ſome mixture of un- 
eaſineſs ariſing from the weight that may be 
thought to belong to that opinion of Lord 
Mansfield. For how can any lover of li- 
"y and the RY conſtitution (as I moſt 

4 ſincerely 
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ſixerely profeſs: myſelf te be) net be ſorry 


ton ind, that the only judicial deciſion that 
to the Crown alone, without the concurrence 
of the parliament. a power to make laws and 
impoſe taxes at pleaſure on the inhabitants of 


all countries that are conquered by the Britiſh | 


arms ). therefore hope, either, that the 
law upon this ſubje& will ſoon. be altgrgd. by 
an expreſs act of parliament for the purpoſe, 


juſtice, and be there determined in a different 
manner, as the caſe juſt now mentioned, of 
Wyndbam and Clx tand. was detertained. by 
Lord Manafield himſelf and the other judges 
of the King's Bench, in à manner directly 
contrary to 4 former determination of the 
| ſame point bf law in the fame court of King's 
Bench, though che fad former determination 
hed been 4 deciſion. of the ſegond claſp. For 
it may be of terrible conſequence to the free · 
dom of the Engliſh conſtitution to have ſo 
enannaue 8 power fixed ponder in * 
nn W "4 
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| 1 — join with you in a ook | 

but doubt a little whether they are likely to 
be ſoon accompliſhed. | However, if this 
queſtion were again to come befote a court 
of juſtice, and the merits of the cauſe were 
to turn ſingly upon the deciſion of it, (Which 
was not the cafe in the action of Cinpbell-”  , 
againſt” Hall,) T can hardly perſuade myſelf 
that the judges of any court in 'Weftminſters: 
Hall would think themſelves bound to deter- 
mĩne it agreeably to Lord Mansfield's opinion, | 
merely through deference to that opinion'and 
without any new reaſons that ſhould inflience | 
their own judgements" in favour of it ; ſeeing 


that the reaſons alledged by Lord Mansfield | | _ }, 


in ſupport of it have appeared, upon exami- | 
nation, to be ſo very weak, and that its &, 
authority as a judicial decifion is two degrees 
lower than that of the caſe in the court of 
King's Bench, above "alluded" to, (Which is 
called the caſe of Auſiy and Douſing,) which 

was overturned by the ſame court in the 


ſubſequent caſe; of yndbam and Chetynd, 


that caſe having been a deciſion of the ſe- End of the - 


cond claſs; and this being only of the fourth. ebener 
delive 


” * 4 b 
VOL. II. 1 5 FE - Or But Ld Mansfel 


in the «ata in the caſe of Campbell and Hall. concerning the ſale legifs 


tive power > the crown over conquered countries. 


* 


We. will. non. ee 2 if you ;pleaſe, 
take our leave of this ſubjeQ, and, with it, 
put an end to the preſent converſation : for I. 
have not either time, or inclination, juſt at 
_ preſent, to enter upon a new ſubject. But 
io a day, or two, if you. deſire it, we: will 
meet again; and then we will conſider the 
remaining topicks which 1 mentioned to you 
in out former converſation, and which we 
had reſolved to eee 0 
Theſe, m may remember, were Se a 
meaſure, or two, which appeared to me to 
be highly; proper to be adopted by Great- 
Btitain in the preſent eriſis of affairs, in order 
to a permanent accommodation of the un- 
ion happy differences in which ſhe is now in- 
n volved with ſo many of her colonies. on this 

FRENCHMAN.” 


I well remember them, and. ſhall be glad 
to hear you "ſpeak of them when we are 
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ww. 
thoſe mea- 
ſures, 


remove from tha minds of the Americany 


the appreheniiats of having biſhops eſtabliſhed —@ 


amongſt them. without the cdpſent of their 
afſemblies. And the other was, to amend X20 
the conſtitutions of the provincial -youncils in 
the ſeveral royal governments of America 
miſſions, without u charter) by increaſing, 
to, atleaſt, twide their preſent number, tho 
members of ſuch 'councils, and appointing 
them to hold their ſeats in the ſaid councils 


during their lives or good behaviour, inſtead 


of holding them at the mere pleaſure of tha 
crown. ' Theſe were the two remaining mes } 


be adopted, in order to a thorough reton+ 
lonies. © Now that theſe meaſures would be 
agreeable to the Americant, and conſequently 
would have a tendency to that good. end of 
reconciliation, is indeed too evident to need 
a proof. But yet I am perſuaded that, be- 
lides this general tendency of them, you have 
ſome particular reaſons, ariſing from your 


knowledge of the ſentiments of the Ameri- 
| Ff $ cans 
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ſures which you conſidered as expedient io 0+ 


* 


3 
I 


0 ” 
| f 


— —— — 


The 


72 


een 


\ 


3 32 . 


oo ee ee Ar ae 50 6. 


fer them s f 18 much importance. And 
Ki if you have: ſuch, I ſhall be glad to 
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remained . to be diſcuſſed by us: and ij moſt 


certainly have ſuch particular reaſons as you 


ſuppoſe for wiſhing that theſe two meaſures 


were adopted. And, when we meet again, 


gowd I. will explain thele reasons to you in the 


. e Kulleſt and beſt manner I am able; and, 


nel perbape, may alſo. ſuggeſt» another meaſure, 
or two, (beſides thoſe you have juſt now men- 
tioned,) —— uſeful towards 
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